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IN MEMORIAM - ZORAN KESIC, PHD

Radomir G. Zekavica

University of Criminal Investigation and Police Studies, Belgrade

Zoran Kesi¢ was born in Klju¢ (Bo-
snia and Herzegovina). He enrolled at
the Police High School in Sremska Ka-
menica in 1993 and graduated from it in
1997 as the best student of XXVI class
(with the average mark of 5.00). For the
success he achieved he was awarded the
“Vuk Karadzi¢ Diploma”. He enrolled at
the Police Academy in Belgrade in 1997
and graduated from it on time as the se-
cond best student of the V class (with
the average mark of 9.44). He continued
his post graduate education at the ma-
ster’s programme of the Police Academy
which he successfully completed in 2008
with the average mark of 9.88. After he
passed all the exams, Zoran defended
successfully his master’s thesis titled The
place and role of non-government sector
in crime control - legal and criminolo-

gical aspects, by which he was granted
the academic title of Master in Crimi-
nal-Investigation and Security Sciences.
He confirmed his scientific orientation
and focus on the criminal-investigation
scientific field by applying for doctoral
dissertation at the Faculty of Law at the
University of Belgrade under the title
Criminological aspects of using exces-
sive force and misuse of police powers.
The said dissertations was defended with
honours in 2016 in front of the following
committee: Professor Zoran Stojanovi¢,
PhD (the President), Professor Djordje
Ignjatovi¢, PhD (the Supervisor), Pro-
fessor Gorazd Mesko, Phd, Professor
Milan Skuli¢, PhD and Professor Biljana
Simeunovié-Pati¢ (the Members).

Zoran was building his professional
career first of all at the Police Academy,
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where he started to work as a Teaching
Assistant in 2004/2005 for the course
in Criminology. In 2008 by the decisi-
on of the Teaching-Scientific Council
of the Academy of Criminalistic and
Police Studies, he was elected a lectu-
rer in Criminology and re-elected in
2013. After he successfully defended his
doctoral dissertation, in 2017 the Teac-
hing-Scientific Council of the Academy
of Criminalistic and Police Studies ele-
cted Zoran an Assistant Professor of Cri-
minology. He remained in this position
until he died on August 27, 2019.

Zoran was the author of over 50 scien-
tific and professional papers and four
books - Private Sector in Crime Control
(2009), Police Corruption — Criminolo-
gical Perspective (2017), Police Violence
- Criminological Perspective of Unlaw-
ful Use of Means of Coercion (2019) and
Police Subculture (2019). In his 42 years
of life, Zoran managed to create an im-
pressive scientific body of work which
usually requires a much longer life and
work. This clearly speaks about his com-
mitment to science, his work energy and
desire for scientific work in the field of
criminology as a science, particularly the
criminological analysis of police profes-
sion. The immensity of dedication and
energy is particularly supported by the
fact that the last three years of Zoran’s
life were burdened with hard struggle
with a serious disease. This struggle with
the disease did not interrupt Zoran to be
a productive writer and to leave behind
the works which represent the highest
scientific achievements in the field of cri-
minological sciences. In his works Zoran
integrated huge theoretical knowledge
and comprehensive empirical research
and thus offered to the public the works
of considerable scientific importance
and value. The significance and value of
these works reflect also in the fact that

for the first time in Serbia the criminolo-
gical science was dealing with empirical
research of sensitive police topics, such
as police corruption and unlawful police
conduct when using the means of coer-
cion. In that way Zoran offered pionee-
ring works in the field of criminological
research of deviancy of police profession
in Serbia, becoming thus a Serbian Mau-
rice Punch. The pioneering character of
Zoran’s work reflects particularly in his
last book - Police Subculture. The phe-
nomenon of police subculture, which
is rather well-known in international
scientific public, has been almost com-
pletely unexplored in Serbia. The scien-
tific and professional public therefore
meet with this phenomenon for the first
time in this monograph, and the book
represents a “significant innovation in
Serbian scientific and expert literature
which deals with police organization,
opening one of so far unjustly neglected
and very significant fields of research in
the field of security and organizational
sciences” (Z. Ke$etovi¢, an excerpt from
the review). Both Zoran’s books and his
scientific and professional articles reflect
a devoted, committed and educated re-
searcher and scientist, who dedicated his
entire work to the promotion of quality
of police profession in Serbia.

We shall not remember Zoran by his
scientific works only. Zoran will be re-
membered primarily as a great man. As
one of those rare people who manage to
kindle the best in other people and do
that so easily. He was the man of pure and
big heart, vast life force and bright spirit.
To all of us who were lucky to know him
Zoran gave his example that life is the
value to be fought for, but also the value
to be enjoyed in. This, of course, is not
easy under the circumstances when a
man faces the disease that torments him,
breaks him and plagues him for years.

NBP « Journal of Criminalistics and Law
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Even in these circumstances Zoran kept
his bright spirit, his faith in life and des-
pite temptations he was always willing
and prepared to look at the future with
fervour and hope. Thanks to that he ea-
sily managed to give his maximum in all
arenas of life - as a father, as a husband,
as a son, as a brother, as a co-worker, as a
friend. It was not easy for Zoran to give
all of him in all these fields, without any
effort and with pure heart.

Zoran’s death is an immeasurable loss.
First of all for his family and friends, but
also for all the people who knew him.
This is a huge loss for scientific thought
as well, for the University of Criminal
Investigation and Police Studies that lost
a distinguished lecturer and researcher.
This is also a huge loss for the Ministry
of Interior, which in Zoran’s research
and scientific works had a benevolent
and competent researcher of the police
profession in Serbia. On the model of in-
ternational science and practice, Zoran
wished his work to give the top qualita-

tive contribution to the improvement of
the police profession in Serbia.

If there are any words of consolati-
on for Zoran’s death, then these are the
words that he found his peace in another
world where good and pure souls gather
and where Zoran took his place equal
to the angels. If there is something that
offers comfort for the loss of Zoran, it is
the belief that he is in a better place.

What is left to us is to keep him in our
memories, to remain inspired by his spi-
rit and energy, to remind us of that when
we have hard times or worry about some
mostly irrelevant things. They say that a
man dies twice, one time when you stop
breathing and then the second time in
the memories of people, when people
forget him. This will not happen to Zo-
ran. Zoran has not stopped and will not

stop living, because such people do not
die.

NBP « Journal of Criminalistics and Law
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ACCURACY OF SELF-REPORTED HEIGHT, BODY MASS
AND DERIVED BODY MASS INDEX IN A GROUP OF
UNITED STATES LAW ENFORCEMENT OFFICERS

J. Jay Dawes'
School of Kinesiology, Applied Health and Recreation,
Oklahoma State University, Stillwater, OK, USA

Robert G. Lockie

Department of Kinesiology, California State University,
Fullerton, Fullerton, CA, USA
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Tactical Research Unit, Bond University, Robina, Qld, Australia

Abstract: Height and body mass data is often self-reported by study partic-
ipants. However, the accuracy of self-reported height and body mass data
compared to these same measures collected by researchers is unknown. The
purpose of this study was to compare the accuracy of self-reported height and
body mass data to measured values within the US law enforcement popula-
tion, and the impact these estimations have on the accuracy of BMI classifi-
cations. METHODS: Self-reported and measured height and body mass data
for thirty-three (n = 33) male law enforcement officers (age: 40.48 + 6.66 yrs;
measured height: 180.42 + 6.87 cm; measured body mass: 100.82 + 19.86 kg)
were utilized for this analysis. RESULTS: Paired samples t-tests revealed no
significant differences in estimated and measured height (p=.830), body mass
(p =.527) or BMI (p = .623). CONCLUSION: Self-reported height and body
mass was accurate for calculating BMI within this population sample.
Keywords: anthropometrics; health assessment; police; obesity.
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INTRODUCTION

The duties of a police officer vary dra-
matically in terms of physical demands
(Davis, Easter, Carlock, Weiss, Longo,
Smith, Dawes, & Schilling, 2016; Dawes,
Lindsay, Bero, Elder, Kornhauser, &
Holmes, 2017; Stommel & Schoenborn,
2009). As part of their normal job duties
an officer may be expected to transition
from relatively sedentary behavior, such
as sitting in a vehicle or talking to civil-
ians, to sudden bouts of maximal effort
activity with little warning (Dawes, et al.,
2017; Orr, Dawes, Pope, & Terry, 2017).
For those officers that are overweight
or obese this can create a significant
strain on their musculoskeletal and car-
diovascular system, thereby, increasing
their risk of experiencing an injury, task
failure or encountering a life-threating
(i.e. cardiovascular incident) situation
(Dawes, Kornhauser, Crespo, Elder,
Lindsay, & Holmes, 2018; Dawes, Orr,
Elder, & Rockwell, 2014; Després, 2012;
Gu, Burchfiel, Fekedulegn, Sarkisian,
Andrew, Ma, & Violanti, 2012; Holliday,
Williams, Maciewicz, Muir, Zhang, &
Doherty, 2011). For these reasons, as-
sessing an officer’s health risk should be
one of the primary concerns for police
agencies.

Body Mass Index (BMI) is a frequent
method of assessing individual health
status and for predicting morbidity and
mortality risk (Pasco, Holloway, Dobbins,
Kotowicz, Williams, & Brennan, 2014).
BMI can be calculated by dividing body
mass in kilograms (kg) by height in me-
ters squared (m?) (Stommel, & Schoen-
born, 2009). Based on their BMI score an
individual may be classified into one of
six major categories: underweight (BMI
< 18.5 kg/m?), normal weight (18.5 < 25
kg/m?), overweight (25 < 30 kg/m?), low
obesity (30 < 35 kg/m?*), medium obesity

(35 < 40 kg/m?), and extreme obesity (>
40 kg/m?) (National Institutes of Health,
1998). Individuals with a BMI over 25 kg/
m? are considered at greater risk for dis-
ease and certain medical complications,
such as heart disease, hypertension, type
2 diabetes, gallstones, breathing prob-
lems, and some types of cancers (National
Institutes of Health 1998). Although BMI
has been criticized as being inaccurate for
individuals with larger body frames and
greater muscle mass (Charles, Burchfiel,
Violanti, Fekedulegn, Slaven, Browne,
Hartley, & Andrew, 2008; Stommel &
Schoenborn, 2009), it does provide an
easy and cost effective health risk assess-
ment that can be used to broadly deter-
mine if more invasive measures of body
composition are warranted (Stommel &
Schoenborn, 2009).

Previous investigations have explored
the validity of self-reported height, body
mass, and BMI (Martin, Grier, Can-
ham-Chervak, Anderson, Bushman,
Degroot, & Jones, 2016; Nyholm, Gull-
berg, Merlo, Lundqvist-Persson, Réstam,
& Lindblad, 2007; Wen, & Kowale-
ski-Jones, 2012). For instance, Nyholm
et al. (2017) investigated self-reported
height, body mass, and corresponding
BMI compared to measured data for
1703 participants between the ages of 30-
75 years from a community of individu-
als living in Sweden. Both sexes self-re-
ported greater average height meas-
urements (~0.3 cm among males; ~0.4
cm among females) when compared to
measured values. Additionally, Nyholm
et al. (2017) discovered that self-report-
ed body mass differed on average by 1.6
kg less than the measured values among
males, and 1.8 kg less than the measured
values amongst females. Wen and Kow-
aleski-Jones (2012) also found that adult

NBP « Journal of Criminalistics and Law
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subjects tended to over-report height
and under-report body mass. These au-
thors reported that factors such as sex,
overweight and obesity classifications,
age, and level of education might influ-
ence reporting accuracy. Similarly, Mar-
tin et al. (2016) investigated the accuracy
of self-reported BMI among 1047 male
and female soldiers. These researchers
discovered that both sexes tended to
overestimate height, which resulted in
the underestimation of BMI. These data
have implications in populations that
utilize the self-reporting of height and
body mass, and also have serious health
considerations. One example of this is in
law enforcement officers (LEOs).

Several research studies have used
self-reported height and/or body mass
data among law enforcement officers
(LEOs) (Dawes et al.,, 2017; Lockie,
Dawes, Kornhauser, & Holmes, 2019).
This often occurs in law enforcement
agencies (LEAs) due to a lack of time
and/or equipment. An example of a sit-
uation where this would occur is during
the hiring process, where certain agen-
cies hold accelerated hiring opportu-
nities, where individuals can complete
several of the steps required in the hir-
ing process. This allows for large num-
bers of individuals to be processed with-

in a short time frame; however, the ac-
curate measurement of height and body
mass may be deprioritized. This could
be problematic, as some positions in a
LEA can have height and body mass as
part of their hiring requirements, with-
out any subsequent fitness testing (e.g.
custody assistants) (Lockie et al., 2018;
Los Angeles County Sheriffs, 2017).
However, there is no current informa-
tion regarding the accuracy of self-re-
ported height, BM and corresponding
BMI calculations in a LEO population.

Thus, the purpose of this study was
to compare the accuracy of self-reported
height and body mass data to measured
values within a law enforcement popu-
lation, as well as to compare BMI clas-
sification between these two conditions.
The researchers hypothesized that the
measurements obtained via self-report-
ed methods in this population would be
statistically different from those meas-
ured using a standard scale and stadi-
ometer. In-line with previous research, it
was hypothesized that height would be
over-estimated and body mass under-
estimated. Further, it was hypothesized
that significant differences in BMI clas-
sifications would be discovered with-
in this population based on self-report
compared to measured data.

METHODS

Experimental approach to the problem

Self-reported height and body mass
data were collected from LEOs belong-
ing to a US LEA prior to mandatory
marksmanship training. Immediate-
ly after self-report data were collected,
LEOs were informed of the study being
conducted and were asked to sign an in-
formed consent allowing the investiga-

tors to utilize their previously reported
height and body mass data, as well as al-
lowing the members of the training staft
to measure their actual height and body
mass using a stadiometer and electronic
scale. This data were then provided to
the primary investigator for analysis.

NBP « Journal of Criminalistics and Law
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Subjects

Self-reported and measured height
and body mass data for thirty-three
(n = 33) male LEOs (age: 40.48 * 6.66
yrs; BH: 180.42 + 6.87 cm; BM: 100.82
+ 19.86 kg) were collected and utilized
for this analysis. After providing self-re-
ported data, officers were provided with
an informed consent requesting to uti-
lize this data along with measured height
and body mass data to calculate the of-
ficers’ corresponding BMI under each
condition (i.e., self-report vs. measured

height and body mass). The LEOs were
not aware that this information may be
used for analysis at the time they self-re-
ported. None of the LEOs involved in
the training declined the invitation to
participate in this research study. Prior
to collection of this data, approval to
analyze this information was obtained
from the University of Colorado, Colo-
rado Springs Institutional Review Board
(IRB 16-041) for human subjects.

Procedures

All self-reported and measured height
and body mass measurements were col-
lected indoors at the LEA' training facil-
ity. The protocols for collection of these
measurements is detailed hereafter.

Self-reported age, body height and body
mass: Age (years), height (in) and body
mass (Ibs) measurements for LEOs were
self-reported on a standard data sheet pro-
vided to each of them by the training staft
prior to training. All imperial measures
such as inch (in) and pounds (lbs) were
converted to metric values for analysis.

Measured height and body mass: Body
height (BH) (cm) and body mass (BM)

(kg) were measured shoeless, using a
portable stadiometer (Seca®, Califor-
nia, USA) and a digital electronic scale
(Health-O-Meter®, McCook, IL, USA).

BMI calculation and classification:
BMI was calculated during analysis af-
ter converting the measurements of
height and body mass into the appro-
priate units. BMI was derived using
the equation BMI = body mass (kg) /
[height (m)]* (Dawes et al, 2018; Ny-
holm et al., 2007). Once calculated, BMI
was then used to group officers based on
risk stratification (National Institute of
Health, 1998) (Table I).

Table I: Classification according to the National Institutes of Health, 1998

Nutritional status BMI values
Underweight < 18.5 kg/m?
Normal 18.5 - 24.9 kg/m?
Overweight 25.0 - 29.9 kg/m?
Obesity I 30.0 - 34.9 kg/m?
Obesity II 35.0 - 39.9 kg/m?

Obesity III - Extreme obesity

> 40.0 kg/m?

NBP « Journal of Criminalistics and Law
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STATISTICAL ANALYSIS

Collected data were entered into a
computer file suitable for statistical anal-
ysis using the Statistics Package for Social
Sciences (SPSS) (Version 25.0; IBM Cor-
poration, New York, USA). A descriptive
statistical analysis was conducted to de-
termine the mean values and standard

deviations for the total sample and on
all collected data. Comparisons between
self-reported and measured values for
each of the variables were conducted us-
ing a series of paired samples t-tests with
alpha levels set at 0.05 a priori.

RESULTS

The descriptive data and compari-
sons between estimated and measured
anthropometrics for this sample are
presented in Table II. The results of the
paired samples t-tests revealed no signif-
icant differences in estimated and meas-
ured height, estimated and measured
body mass or in BMI based on the es-
timated or measured values (Table III).
Although statistically insignificant, dif-
ferences did exist in some of the self-re-

ported data. However, none of these
errors resulted in any BMI category
misclassifications. Further, when sepa-
rately evaluating BMI data, it was found
that 9% (3/33) of the officers in this
study were at “Normal” body mass, 49%
(16/33) were classified as “Overweight’,
18% (6/33) were classified as “Obesity
Class I 7, 21% (7/33) were classified as
“Obesity Class II”, 3% (1/33) would be in
the “Obesity Class III” category.

Table II: Descriptive Data and Comparisons

Variable Self-Reported Measured Differences
Mean = SD Mean + SD Mean = SD
(range) (range) (range)
Ht (cm) 180.49 £ 6.62 180.42 + 6.87 0.08 £ 0.25
(165.10-195.58) (165.61-200.66) (-5.08-4.83)
BM (kg) 100.59 + 19.54 100.82 + 19.86 -0.23 £ 0.32
(71.82-154.55) (71.09-156.27) (-7.36-3.64)
Estimated BMI 30.69 £ 4.94 30.76 + 4.88 -0.07 £ 0.86
(23.30-42.02) (23.43-41.50) (-2.06-2.15)
* Significant difference at p < 0.05
Table III: Paired Samples T-Test
t df |p
BM - Self-reported BM 0.639 32 |0.527
HT - Self-reported HT -0.217 32 10.830
BMI - Estimated BMI 0.497 32 10.623

* = Significance at the p <.05

NBP « Journal of Criminalistics and Law
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DISCUSSION

The purpose of this investigation was
to compare the accuracy of self-reported
height and body mass data to measured
values among a population of LEOs, and
determine if correct BMI classifications
could be determined using self-report
data. The results of this study suggested
that self-reported body height and body
mass information in this - US based LEO
population was accurate, and correct
BMI classifications could be determined
using this data. This is the first study to
investigate the accuracy of self-reported
anthropometric data in the US law en-
forcement population. Based on these
findings the researchers rejected the hy-
pothesis that self-reported height and
body mass data would be significantly
different from measured values and that
differences in this data would lead to
BMI misclassifications. The results from
this study have important implications
for strength and conditioning coaches
and training staff that are responsible
for developing health and wellness in-
terventions for LEOs, and for research-
ers and other health professionals who,
due to time constraints or accessibility,
often must rely on self-reported height
and body mass measures. This research
supports that self-reported anthropo-
metric data may be used as an easy and
cost-effective tool for determining the
height, body mass and, as such, BMI in
this population.

Previous research indicates that
information related to self-reported
height tends to be over-reported (great-
er) among those in the general popula-
tion (Bowring, Peeters, Freak-Poli, Lim,
Gouillou, & Hellar, 2012; Nyholm et al.,
2007; Wen, & Kowaleski-Jones, 2012;
Martin et al., 2016). Among the sample
of officers in this study it was observed

that the mean self-reported height did
not significantly differ from measured
height. In fact, the average difference be-
tween estimated and actual height was
only 0.07 £ 2.03 cm. It was also discov-
ered that 14 of the officers overestimated
height, 15 underestimated their height,
and 4 were exact in their estimation.
This may have been because officers only
provided height estimates using whole
numbers and may have simply rounded
to the nearest % inch (1.27 cm). The pre-
cision of these estimations may have also
been due to officers being familiar with
these anthropometric measures due
to workplace health intervention pro-
grams/requirements, and the constant
need to provide these values (e.g. for siz-
ing during equipment issue). Although
the sample was drawn from one agen-
cy, this study provides some support to
agencies that are reliant on their officers
or candidates to self-report height dur-
ing their employment or in the hiring
process (Los Angeles County Sheriff’s
Department, 2017; Lockie et al., 2018).

Several studies have noted that
self-reported body mass data tend to
be under-reported (lower) within gen-
eral populations (Bowring et al., 2012;
Nyholm et al.,, 2007; Wen, & Kowale-
ski-Jones, 2012). In contrast, in this sam-
ple of LEOs the mean self-reported body
mass did not significantly differ from
measured body mass. Similar to Bowring
et al. (2012), the differences in self-re-
ported and measured body mass tended
to be greater compared to height. How-
ever, this may be due to the propensity
for body mass to fluctuate based on time
of day, hydration and nutritional status
when compared to height (which should
be stable) (Buckler, 1978). Nonetheless,
the officer’s self-reported body mass
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only differed -0.23 + 2.03 kg on average
from measured BM mass. It was discov-
ered that 12 officers underreported their
body mass, 13 over reported their body
mass and 6 officers were within 0.45 kg
of actual body mass. However, none of
these estimations resulted in a misclas-
sification of BMI for the officers in this
study. On this basis, when there are no
consequences associated with the level
of body mass, estimations of body mass
can be considered as being relatively ac-
curate within this population and may
not impact estimated BMI from self-re-
ported data.

Self-reported height and body mass
data have been used in previous research
to estimate BMI and overall health sta-
tus (Bowring et al., 2012, Nyholm et al.,
2007; Wen, & Kowaleski-Jones, 2012;
Martin et al., 2016). The misreporting or
misrepresentation of this self-reported
data can lead to inaccurate estimations
and misclassifications of an individual’s
health risk. In this study 97% of the of-
ficers were classified correctly according
to the National Institute of Health's BMI
classification scale using self-report-
ed data. The only officer misclassified
underreported their BM (by 1.73 kg),
and height (by 5.08 cm), which led to

a misclassification of their health status
as “Obesity Class II” when the accu-
rate classification was actually “Obesity
Class III”. Thus, it appears that within
this population that self-reported height
and body mass can be used to accurately
determine epidemiological information
(i.e., general health risk or status).

A notable limitation of this study
was the lack of female participants. As
such, potential sex-based differences in
self-reporting these measures may ex-
ist. However, whilst Wen and Kowale-
ski-Jones (2012) suggest that sex may
influence self-report accuracy in these
measures, potential sex differences may
not be significantly different between
populations with both males and fe-
males found to slightly under report
body mass and over report height to a
similar extent (Nyholm et al., 2017).
Nonetheless, future research on self-re-
ported height and body mass should in-
corporate female subjects. Additionally,
the median age in this study was 40.48
+ 6.66 yrs. Future research, should in-
vestigate whether differences exist based
on age range. This study also included a
small sample of LEOs from one agency.
The data shown may not be representa-
tive of all LEOs.

CONCLUSION

The results of this study suggest that
male LEOs accurately self-reported their
height and body mass relatively to their
measured data. Additionally, when using
a broad BMI classification scale, self-re-
ported height and body mass can be
used to accurately determine BMI clas-
sification group. When the ability to ob-
jectively measure height and body mass
is not viable for law enforcement agency

staff, self-reported data can be used as a
surrogate. However, if any of the data in-
dicates a health risk (i.e. BMI > 25), or if
height and body mass directly relates to
occupational tasks, it is recommended
that staff use more accurate methods to
measure height, body mass, and BMI.
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OF HUMAN DIGNITY!
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Abstract: Human dignity is the universal value of human beings. They have
this value because they are potentially mindful beings. This does not mean that
every man is mindful, but that every man can be mindful, and therefore di-
gnified. It makes possible for people to understand and accept themselves and
others as a purpose. Therefore, the cognitive power of people and the ability to
impose on themselves the moral principles of conduct themselves are the basic
prerequisite for dignity. People can be their own legislators, which means free
beings. An important step in achieving human dignity is human will. Human
actions must be in line with the mental knowledge of a priori principles of acti-
on, the essence of which is reflected in the ethics of duty, towards oneself and
others. Hence, dignity has two very important aspects. The first concerns the
attitude towards oneself, and the other relates to others. As a legal requirement,
human dignity is the duty of the state and individuals to refrain from all acts
that violate human dignity. By virtue of the rule of law, the state fulfils its duty
of protection of dignity as a system of laws containing prohibitions of violation
of human dignity. However, the fundamental role of the rule of law in the pro-
tection of human dignity should not be seen solely in the set of a ban on such
conduct. The rule of law, understood as the ideal of the rule of mindful laws,
can provide much more through the standardization of social relations that
affirm the conditions for survival of the individual as a free and dignified being
and create conditions for the free, creative and responsible life of citizens. This
implies the affirmation of not only legal-political, but also socio-economic pre-
conditions for the dignified life of people.
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INTRODUCTION

Dignity is one of the fundamental
terms in legal and philosophical theory.
At the same time, it is one of those terms
about which it is not easy to end debate
and give the final word. As it is usual with
terms which indicate values, it is a very
challenging task to determine their pre-
cise meaning. The thing that makes it so
challenging is the implied agreement on
the content of the value at hand. It is not
easy to achieve, because values cannot
be subject to exact scientific studies, but
are rather open to interpretation by di-
fferent social subjects, who inevitably
include their own moral values into the-
ir interpretations. In addition to this, it
is not an easy task because the meaning
of the term dignity has changed throu-
ghout history, and is still changing. Ge-
nerally speaking, the meaning of dignity
has evolved from the view common in
the old and middle ages when it was seen
as an attribute of a certain social class
(nobility, priests), to the modern age,
when it is accepted as a universal value
of a human being (see: Franeta, 2015).
Even today, when it is clear that dignity
should not be related to social status, its
meaning is still not completely clear and
precise. On the contrary, the meaning is
getting wider, so that now, in addition
to human dignity (Mitrovi¢, 2016; Mar-

janovi¢, 2013)°. we speak about national
dignity, dignity of science, art and cultu-
re, dignity of animals, and even plants.
(Rosen, 2015:23)*. Because of this, whe-
never dignity is discussed, we must first
give an answer to the question of what
is understood under dignity and what
kind of dignity we are speaking about.
This must be done especially when we
want to relate the term to another one,
which may also be multifaceted, such as
the notion of the rule of law.

From the title of this paper alone, we
can easily notice that it primarily fo-
cuses on human dignity. We have thus
narrowed down the meaning to the man
as someone who has or may have digni-
ty. However, the main goal of this paper
is to determine in which way the rule of
law can serve human dignity. This inclu-
des not only our choice of the core mea-
ning of human dignity and our attempt
at defining it as precisely as possible, but
also determining the meaning of the
rule of law, so that we could analyze in
what way the rule of law can serve hu-
man dignity.

3 Which also has its different subdivisions, such
as natural, social, legal or religious and ideologi-
cal varieties of human dignity.

4 The Ig Nobel Peace Prize 2018 was awarded to
the Swiss federal ethic committee for non-hu-
man biotechnology and the citizens of Switzer-
land for adopting the legal principle according to
which plants have dignity.

THE BASIC MEANING OF HUMAN DIGNITY

What is human dignity? Simply put,
it is a value possessed by a human being.
While this obviously does not give an
appropriate response to the question at
hand, it does put dignity in the category
of values connected to humans. The key

question is: what does this value imply?
Why do humans, and do all humans ne-
cessarily have this value, and can it be
lost and in which way? Also, one of the
many questions arising from considera-
tions about dignity is whether dignity
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is a derived value, or a value per se. In
the former case, dignity is a term that
denotes what we get in return for respe-
cting some other values - life, freedom,
property, etc. In the latter case, dignity
is a value in its own right, with a specific
meaning and content, so that - in social
relations and life in general - dignity can
be upheld or denied through a simple vi-
olation of the value and its meaning.

In an attempt to determine the
substance of human dignity, we must
start from the holder of this value - a hu-
man. A basic anthropological characteri-
stic of human beings is that they are not
only beings of impulse, but also beings
of reason. Our impulses make us simi-
lar, and our reason distinguishes us from
animals. Most human impulses (impulse
for eating, drinking, sexuality, etc.) serve
to preserve a human and his existence.
They serve human self-preservation, so,
in that sense, they have a positive and
creative potential for humans. In addi-
tion to these impulses, humans are also
guided by impulses that have a destructi-
ve potential both for themselves and for
others. This ambivalent nature of man is
best represented by Freud’s division into
two basic types of impulses - eros and
thanatos, the first having a positive-cre-
ationist nature - the impulse of life (the-
se are impulses of self-preservation and
reproduction - sexual impulse/libido),
and the other one being of a destructi-
ve nature — the impulse of death (ma-
nifests itself through aggression towar-
ds oneself or others, the destruction of
everything created) (Freud, 1994). This,
potentially destructive, nature of man is
clearly highlighted by Erich Fromm who
wrote that human history is a record of
incredible destructivity and cruelty, and
that human aggression, it seems, far sur-
passes the aggression of the humans’
animal ancestors; a human, contrary to

most animals, is a true Kkiller (Fromm,
1989:11).

Fortunately, in addition to the impul-
sive (irrational) side, humans also have a
reasonable (rational) side of their perso-
nality. This is also the human personali-
ty trait that separates humans from ani-
mals most clearly, because it gives them
the ability to consciously grasp their own
existence and role in different forms of
social communities and, thereby, in di-
fferent forms of social relations. The
most important role of human reason
is to give people rationality. The term
‘reason’ was, throughout the history of
philosophy, determined in different
ways and was often mixed with the term
‘rationality’ Ancient Greeks made no
difference between understanding and
reason, but later philosophy often saw
understanding as a lower step of cogni-
tion as compared to reason. According
to Kant, understanding and reason are
different levels of cognitive ability and
together with experience account for the
overall cognitive potential of humans.
“All of our (human) knowledge,” thinks
Kant “begins with the senses, proceeds
then to understanding, and ends with
reason.” He claims that there is nothing
in us above reason that could process the
material of our observations and bring
it under the supreme unity of our tho-
ughts. (Kant, 1976:222).

This short review of some aspects of
human nature serves to help us under-
stand the basic source of human dignity.
That source has to be found in the very
nature of man and the attributes of hu-
mans that allow every human to enjoy
dignity. These attributes are definitely
not impulses, especially not those whi-
ch have destructive potential. Impulses
that come from the sphere of irrational
cannot help humans or animals recogni-
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ze values. The only attribute of human
nature which makes every man capable
of recognizing the meaning, content and
importance of a value is reason, i.e. the
human ability of being rational. Becau-
se of this Kant is completely right when
he says that only rational beings are ca-
pable of the highest level of knowledge,
which presents itself in the recognition
of a priori principles of action (faculty of
the practical reason). Everything in na-
ture, according to Kant, acts according
to laws, but only rational beings are able
to act according to the representations
of laws, or according to principles, and
to have will. The idea of the objective
principle (the objective law of reason),
which governs will, is called an order,
and the formulation of orders is called
the imperative (Kant, 2016:46-47). For
the topic of human dignity, Kant’s for-
mulation of two categorical imperatives
as orders which require action which is
objectively necessary in itself, regardless
of any other purpose, is crucial. The first
— act always so that the maxim of your
will may always simultaneously be con-
sidered as a universal principle of law-
making; the second - act in such a way
that you treat humanity, whether in your
own person or in any other person, never
merely as a means to an end, but always
as the end (Kant, 1979:53; 2016:74).

Recognition of these principles is the
act of reason, the result of the rationali-
ty of humans, and when rational beings
set these behavior principles for them-
selves, they act as autonomous beings in
the realm of purposes. In the realm of
purposes, Kant believes, everything has
either some price or some dignity. The
things that have a price are such that we
can replace them with something else as
their equivalents; conversely, things that
are higher than any price, that do not
allow for any equivalents, have dignity

(Kant, 2016:82). It is exactly this ability
of rational beings to be autonomous, i.e.
to act as their own lawmakers - guided
by a priori moral principles of the pra-
ctical reason - that makes human beings
dignified. As such, it is above any price
because it is an end in itself. Hence, the
order from the second categorical impe-
rative clearly relates to the duty to treat
ourselves but also every other rational
being as an end and not as means. Such
a man, according to Kant, is not just his
own lawmaker whose will is determined
by the a priori principles of the mind
(which at the same time makes him a
free being), but he is also a man capable
of having morality and dignity - “mora-
lity and a man if he is capable of having
morality, are the only things capable of
having dignity” (Ibid: 83).

Bearing in mind these words of Kant,
we will try to answer the questions from
the beginning of this chapter as precisely
as possible, in order to move on to the
analysis of the ways in which the rule of
law can serve the preservation of human
dignity. First of all, it is clear that hu-
man beings enjoy dignity because they
are rational beings. This of course does
not mean that every man is rational, but
that every man can be rational and the-
reby dignified. It is therefore the capacity,
i.e. the potential for rationality that ma-
kes human beings dignified. Rationality
allows humans to comprehend and ac-
cept themselves and others as an end. So,
human cognitive power and the ability to
use it in order to impose moral principles
of action on themselves are the key pre-
requisites of dignity. Due to this, animals
cannot have dignity within the same me-
aning of the term that we apply to hu-
mans. Because of their lack of awarene-
ss about their own value or the value of
others, animals cannot keep their dignity
through the actions aimed at themselves

NBP « Journal of Criminalistics and Law
Vol. 24, No. 2



Zekavica, R. (2019). The rule of law in the function of human dignity

or other animals. The dignity that ani-
mals can enjoy or can be granted comes
from the good will of humans who may
offer it to them through appropriate tre-
atment which would help keep animals
from suffering, as suffering and pain are
the things that they can definitely feel
and this, by definition, violates the digni-
ty of the being going through it.

Thanks to rationality, humans can
be their own lawmakers, and thereby
free beings. An important step towar-
ds achieving human dignity is the one
concerning will. The will, i.e. actions of
humans must be in agreement with the
rational recognition of a priori princi-
ples of action, whose essence is reflected
in the ethics of duty towards oneself and
towards others. Hence we see that digni-
ty has two very important aspects. The
first concerns the relationship everyone
has with themselves, and the other the-
ir relationship with others. Both of the-
se concern the duty of a rational being
to accept oneself and others as an end,
and not just as a means. Following Kant,
this fact is the most clearly highlighted
by famous German lawyer Giinter Diirig
in his statement that “human dignity is
violated when a human is lowered to be-
ing an object, pure tool, of a replaceable
importance” (Franeta, 2011:834). The
purpose of achieving dignity is, therefo-
re, in our duty not to treat ourselves and
others as means. Treating someone as a
means implies that we are treating them
in such a way that their interests (their
desires or wellbeing) are given no im-
portance of their own (Rosen, 2015: 80).

This dual relation of duty - towards
oneself and towards others, makes di-
gnity a specific value. Unlike other va-
lues, such as life, freedom, physical or
psychological integrity and many others,
dignity is lost the very moment we stop

acknowledging that value by our acti-
ons not only towards ourselves but also
towards others. For example, life as a
value remains with someone who takes
someone else’s life. This is also the case
with freedom and countless other va-
lues. Dignity is, on the other hand, lost
not only when taken from ourselves, but
also when we take it away from others.

It is important to note that when we
treat ourselves as a means, the fact that
we are doing so willingly is not enough
of a reason for us to keep our dignity.
In other words, someone can decide to
turn themselves into a means, but the
fact that they made that decision witho-
ut the coercion of others is not sufficient
for their dignity to be preserved. Altho-
ugh autonomy is an important factor of
dignity, dignity cannot be reduced to it.
Autonomy is not sufficient because it can
be abused by someone putting themse-
Ives in the position of a means. In doing
so, such a person automatically loses his/
her dignity.

It is a completely separate issue whet-
her or not and when the state has the right
to stop actions like these by individuals.

In support of the debate on this su-
bject it is useful to cite the example that
Michael Rosen mentions in his book Di-
gnity. Namely, it is about the case of Ma-
nuel Vakenem, a person with dwarfism,
who was prevented by the local govern-
ment from participating as an object of
throwing in a competition in the laun-
ching of people with dwarfism that was
supposed to take place at a discotheque
in the French town of Morzine Avoriage
in 1995. The reason that caused the local
authorities to make this decision was the
assessment that such an act constituted
a violation of human dignity and at the
same time a form of violation of public
order and citizen security. After an ap-

NBP « Journal of Criminalistics and Law
Vol. 24, No. 2




Zekavica, R. (2019). The rule of law in the function of human dignity

pellate procedure, the Administrative
Court of Versailles annulled the mayor’s
decision, only for the State Council, as
the highest judicial instance, to stand by
the local authorities and confirm the de-
cision on the ban. The case ended before
the UN Human Rights Committee whi-
ch also rejected Vakenem’s appeal (Ro-
sen, 2015:65-68).

This example is useful because it po-
ints to the potential role of the state in
the protection of human dignity and at
the same time raises the question of its
relationship to the rule of law. Namely,
it is perfectly clear that the state has the
duty to provide, by means of legal acts,
the protection of people from the acts
which could violate their dignity. This
duty is clearly stated by the famous provi-
sion of the German Basic Law from 1949
which stipulates that “Human dignity is
inviolable. Respecting and protecting it is
the duty of every country’s government”
(Article 1). The basic manner in which
a state does so within the system of the
rule of law is by imposing legal restricti-
ons on actions of individuals and gover-
nment representatives whose goal is the
protection of human dignity against all
the actions that represent forms of its
violation. In his comments on the abo-
ve mentioned article of the constitution,
Diirig offers a concrete list of violations
of human dignity such as: open injury
(mass exile and genocide in which a man
is lowered to being an animal or item);
cruel punishment; subordinating a person
to objects and denial of legal subjectivi-
ty to humans, while giving the same to
objects; turning a man into an ‘object’ by
the state authorities (using chemical and
psycho-technical means for extracting
the truth, denial of legal hearings, etc.);
violation of intimacy (without which the-
re is no personal integrity and identity);
depersonalization (heterologous insemi-

nation); various forms of honor violation;
life below the basic existential conditi-
ons which deprives the man of his subje-
ctivity (life without dignity, the so-called
hand-to-mouth lifestyle) (Diirig 1998,
according to: Mitrovi¢, 2016: 30; Frane-
ta, 2011: 835).

The key question here is whether or
not the state has and - if it does - when
does it have the duty to stop actions by
which individuals violate their own di-
gnity. The Vakenem case points out the
delicacy of a situation like this. On the
one hand, there is the need to prote-
ct the autonomy of an individual and
their right to freely make decisions on
actions that concern them, yet, on the
other, there is the obligation of the sta-
te to protect human dignity. There is no
doubt that the state would go the way
of paternalism if it took upon itself to
protect individuals from all actions by
which they could violate their dignity. In
such a case, it would be completely le-
gitimate to call for a ban on alcohol be-
cause consuming it can lead individuals
to situations wherein they do not act in
a dignified manner. On the other hand,
reducing human dignity to the request
for respecting personal autonomy repre-
sents an introduction to a very dange-
rous practice whose outlines can clearly
be seen in the modern society, where we
can witness the efforts of transhumanists
to - by calling for the autonomy of choi-
ce - allow the use of increasingly advan-
ced bioethical measures with the goal of
“improving human nature” (see: Djur-
kovi¢, 2018). Ruth Macklin supports this
with her thesis that dignity is a useless
concept and that it means nothing more
than respect towards persons and their
autonomy (Macklin, 2002:1419).

If we wanted to outline the obligati-
ons that a state has in protecting human
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dignity in the cases of potential clashes
between dignity and autonomy, then it
would be good to return to the Vakenem
case. Preventing someone from acting in
an undignified way towards themselves
would be an extreme example of pater-
nalism, unless they were violating the
dignity of the entire category of humans
which they belong to with their actions.
This was the reason that made the aut-
horities, including the UN Human Ri-
ghts Committee, refuse Vakenem’s appe-
al. It was clear that his actions violated
the dignity of all people suffering from
dwarfism by using his physical disability
as a way to turn himself into an object of
entertainment in a contest of throwing
people with dwarfism. In the same way,
it is legitimate to ban all other actions
that in a similar way affect not just the
person who voluntarily accepts undigni-
fied behavior, but also other members of
the same category of humans (for exam-
ple, banning prostitution). However,
in the situations where an act concerns
only the person who commits it, with
no connection to other individuals in
any way, then a state intervention would
undoubtedly be an extreme form of pa-

ternalism and would, as such, open the
door for a thorough redefinition of the
role of state in the modern society.

It would be wrong to reduce the role
of state in the protection of human di-
gnity solely to relevant legal restrictions.
These are definitely important because
they show the boundaries that indivi-
duals can go to, primarily in their acti-
ons towards others. In the system of the
rule of law and the lawful state they at
the same time draw the line to which the
state authorities can take actions towards
citizens, thereby fulfilling the basic idea
of the rule of law - that the authority is to
be limited by its own laws. However, the
role of the rule of law in the protection
of human dignity is not just negative, in
terms of drawing boundaries for actions
ofindividuals and the government. It can
be seen in the affirmation of appropriate
conditions and circumstances in which
the protection of human dignity is po-
ssible. It is here that we can see the most
important contribution of the rule of law
to the protection of human dignity, and
in order for it to be completely clear we
have to determine the meaning of the
rule of law as precisely as possible.

THE RULE OF LAW - THE IDEAL
OF THE RULE OF THOUGHTFUL LAWS

Unlike the idea of human dignity,
whose meaning has evolved throughout
history, the meaning of the idea of the
rule of law has remained virtually un-
changed. It can be summarized as the
request for the public authority to be li-
mited by laws. The change in the inter-
pretation of this idea throughout history
resulted from the way in which people
answered the question as to whether or
not it was enough for the authority to

be limited by any laws. For the ancient
Greeks, as the creators of the idea of the
rule of law, it implied the rule of not any
laws, but the laws founded in the reason.
With the goal of setting up a rule based
on reason and common interests, it was
crucial for the Greeks to set up a system
of power in which, by using prudent
laws, the negative aspects of the nature
of political powers were decreased, whi-
ch meant setting up a system where laws
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were not instrumental as a mere tool of
the government, but as a tool of rational
and just rule. So, the goal of restraining
the authority by laws was aimed at su-
ppressing its destructive potentials, and
keeping it in within reasonable limits, in
order for politics to be possible as a vir-
tue and for freedom as an opportunity for
active inclusion of citizens in the political
life of the polis. This is, in fact, how the
substantial concept of the idea of the rule
of law came to be as the idea that does
not ignore the issue of the quality of the
laws that the limitations of state authori-
ties should rest on. Many centuries later,
in German legal theory, there appeared
the concept which had the same goal -
to limit the state authority by laws, but it
gave a completely different interpretation
of the question of substantial quality of
the laws that the limitation rests on. This
gave rise to the formal concept of the rule
of law in a state (Rechtsstaat) that does
not go into the content of the laws, but
is satisfied with their formal correctness.
This formal correctness (validity of an
action and the competence to enact laws)
necessarily leads to the validity and bin-
ding nature of legal rules, so that the rule
of law in a state exists when these criteria
are met, and the authorities are bound by
those rules.

The answer to the question of whet-
her the idea of the rule of law should
be reduced to the formal or substantial
concept is very important for understan-
ding its role in the protection of human
dignity. As we have seen, human digni-
ty constitutes a value that human beings
have because of the rational and moral
potentials of their nature. Accepting the
thesis that in order for the rule of law to
exist, it is sufficient that only the formal
rightness of the decisions and acts of the
state authorities is present, would in fact
mean accepting the possibility that the

rule of law exists even when the autho-
rities are violating or brutally endange-
ring the basic values of a human being,
and that the only prerequisite for this is
that such values are not protected by law.
The formal concept of the rule of law as
such cannot be an adequate framework
for the protection of human dignity. An
adequate form of this protection can
only be achieved with the rule of law ta-
ken in the substantial sense. As such, it
is the ideal of the order in which the law
is in the function of keeping an indivi-
dual as a free and dignified being within
a political community and creating con-
ditions that allow citizens free, creative
and responsible development of all their
potentials.

This purpose of the rule of law was
first defined at the so called Chicago
Colloquium in 1957. One of the promi-
nent participants at this gathering, Jo-
lowicz, pointed out that the fundamental
purpose of the rule of law was to create
such a community that would in the best
possible way help individuals develop
and accomplish their potentials as hu-
man beings. The importance of the rule
of law lies in its final goal - creating po-
ssibilities for individual members of the
community that will allow their deve-
lopment through free but also responsi-
ble choice between different alternatives
(Jolowicz, 1959). The common attribute
of the many concepts of the rule of law
was pointed out by Hamson, who said
that the rule of law is a tool of an organi-
zed society which has a goal of creating a
community in which a man is enabled to
tulfill himself through the complete de-
velopment of his capabilities. The great
resources of a society are the energies of
the humans that make it up. The goal is
to allow and encourage coordinated re-
lease of those energies, and the method
is allowing human beings to make res-
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ponsible and efficient decisions and en-
couraging the development of their legal
and practical capacities for making these
decisions. The rule of law is the pheno-
menon and the mark of an organized,
free society (Hamson, 1959).

The key question is: in what way can
the rule of law accomplish these noble
goals? It can accomplish them through a
certain quality of standardization of so-
cial relations that has to start from respe-
cting all rational principles of authority.

Namely, the contact point between
the rule of law and human dignity is ra-
tionality. It gives humans that specific
quality, i.e. the possibility of human di-
gnity. It is the confirmation of the hig-
hest potentials of human cognition that
allows for comprehending not only a
priori principles of action but also for
comprehending the principles that the
legal norms regulating human relati-
ons should be based on. It should start
with affirming the principles that all
individuals should follow in regard to
themselves and others (respecting hu-
man beings as end), but should also be
guided by another, more general goal
that is, in our opinion, the pure emana-
tion of rationality. That goal is human
creativity. Creativity should be taken as
a value per se. It is not pure action, but
action that leads towards progress, i.e.
towards the thing that a mindful person
can only understand as individual and
public good (Ignatieff, 2006: 24)°. So,
mindful standardization must be dedi-
cated to creating conditions for creative

5 A somewhat similar principle can be seen in
the writings of Michael Ignatieff who, starting
from the historical experience (especially the
atrocities of World War II), speaks of the indi-
vidual ability of work as a minimum of the pro-
tection that the concept of human rights should
provide. However, stricly interpreting this, the
ability of work is a neutral value, because we can
work in different ways and with different goals.
Ignatieff, in fact, defines it as such.

development of the human personality,
and thereby society as a whole (creativi-
ty as a guiding and general principle®).
The principle of mindfulness, applied to
the logics of societal norms, should be
defined as a request for all societal relati-
ons to be regulated in a way that prevents
destructivity in the broadest meaning of
the word (either exterior destructivity —
when rules give individuals the authori-
ty to violate the rights and freedoms of
others, or internal — when they impose
auto-destruction). The rule of law, taken
as the ideal of the rule of mindful laws,
should provide the conditions for socie-
tal relations to be regulated in the above
mentioned way and thereby allow every
individual to develop his/her creative
potentials, which will by default uphold
human dignity.

The quality of the legal norms pertai-
ning to social relations implies a specific
matching content. Human dignity can
hardly be achieved with mere procla-
mation of rational principles and goals.
In order for the rule of law to be in the
function of human dignity, its laws must
contain a specified minimum of rights
that create the conditions for accomplis-
hing human dignity.

These rights can, in principle, be di-
vided into two basic categories. The ones
that are supposed to provide the auto-
nomy of an individual and the ones that
are supposed to provide favourable con-
ditions for the development of all poten-
tials of a human personality, which in
turn leads to the affirmation of human
dignity. The first group contains the right

6 Otherwise, if destruction would be allowed to
be the guiding principle, it would, as a final out-
come, necessarily guide towards the destruction
of those who allowed such a principle. In other
words, if destruction became a general princi-
ple, in the spirit of Kant’s categorical imperative,
it would lead to the destruction of society as a
whole.
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to vote above all. It is necessary becau-
se without the participation of citizens
in political processes, an individual is a
servant, and not a citizen. The right to
vote gives the minimal autonomy thro-
ugh willing choice of an individual and
giving consent without which obeying
laws would be pure coercion and thereby
the negation of the rational potential of
human beings and their dignity. The
second group contains the rights that
are supposed to provide the necessary
conditions for existence and creative
development of the human personality.
This group includes the basic personal
rights such as the right to life, physical
freedom, physical and psychological in-
tegrity, fair trial, privacy and property,
but also numerous social, economic and
cultural rights. Namely, for the full deve-
lopment of human potentials and digni-
ty it is not enough for us just to live or
move freely. The developmental poten-
tials of a human being require the ful-
filment of numerous other conditions in
order to come to their fullest — the right
to work, a decent life standard, health
care and social welfare, not to mention
countless cultural (education, partici-
pation in cultural events) and collective
rights that allow the individuals within
these communities free creative ability

and development (e.g. the right of ethnic
minorities to use their own language). It
is in this field that ideological and do-
ctrinary differences in the interpretation
of these rights (their content and the way
of accomplishing them) are much more
prominent, because they encompass the
rights whose importance and necessi-
ty, in the context of the developmental
potentials of human beings, can be in-
terpreted differently depending on the
social circumstances and the cultural
model at hand. Because of this, caution
is necessary and the choice of these ri-
ghts, as well as the manner of their reali-
zation should be adjusted to the cultural
specifics of a given society (more on this:
Zekavica, 2018).

Finally, in order for the rule of law to
be in the function of human dignity we
need institutional and procedural gua-
rantees for the realization of these rights.
Without them, the rule of law is a colle-
ction of praiseworthy proclamations, but
of no real importance. Full protection of
human dignity is not possible without
an active role of the state that will pro-
tect it in practice, which in turn is not
possible without an important prerequi-
site for the rule of law - independent ju-
diciary and judicial control of legislative
and executive branches of authority.

CONCLUSION

It took a lot of time for human digni-
ty to gain the status of a value granted
to every human being. Human dignity
has travelled a long path of evolution
from the point where it was first seen
as a property of a certain social class, to
the understanding that sees it as a value
inherent to every human being. A signi-
ficant contribution to this was given by

discussions about human dignity in the
philosophical and ethical studies which,
starting from Cicero and Thomas Aqui-
nas to Pico della Mirandola and finally
Immanuel Kant highlighted the uni-
versality of human dignity as a value of
every human per se. This evolution was
accompanied by the evolution of studies
on human rights and the awareness that
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- from one’s birth - every man has na-
tural rights that are to be respected by
others, and especially by the state aut-
horities. This connection between natu-
ral rights and human dignity can most
clearly be seen in the writings of Ernst
Bloch, who saw the legacy of the natural
law doctrine and Marxist intention of
economic liberation of the individual as
the only way towards achieving human
dignity (Bloch, 1977).

The crucial moment in acknowled-
ging human dignity as a universal value
of a human being occurred only when it
was defined as a concrete legal require-
ment and principle. This moment arri-
ved with the first citizen revolutions that
marked the beginning of the standardi-
zation of human dignity and its being
turned into a real value. It was only with
the standardization of the idea of hu-
man dignity that it was possible to talk
about the concrete duty of the state to
protect it. Following World War II and
the horrific examples of violation of the
basic human rights, human dignity be-
came a fundamental constitutional prin-
ciple of modern states. Thus the rule of
law, understood in its substantial sense,
could also be in the function of its pro-
tection by providing legal protection of
the rights and freedoms that allow every
person to enjoy human dignity through
legally defined obligations of the state in
this area. Diirig was right when he cla-
imed that human dignity is an integral
part of human rights and not a separate
right. It is the core value of human rights
and the highest constitutional principle
that contains the essence of human ri-
ghts (Franeta, 2011:830).

However, the core role of the rule of
law in the protection of human rights
should not be seen purely in the set of
prohibitions banning actions that violate
someone’s dignity (injury of honour or
image, reducing a man to the level of an
object or tool, violating one’s rights — to
life, freedom, integrity, etc.). The rule of
law, taken as the ideal of the rule of mi-
ndful laws (which it has been since the
conception of the idea) can offer much
more by regulating human relations so
as to ensure the conditions for survival
of the individual as a free and dignified
being inside the political community
and by creating conditions that allow ci-
tizens a free, creative and responsible de-
velopment of all of their potentials. This
implies the affirmation of not only legal
and political but also social-economic
prerequisites for a dignified life of a man.

Of course, we should not be naive
and believe that the rule of law, even in
its ideal form and realization, can stop
the violation of human dignity. Violati-
on of human dignity will exist until man
changes himself - until he overcomes
the impulsive-destructive potentials of
his nature and develops a mindfulness
of his own. This change is at the same
time the hardest one, because it requi-
res serious effort from an individual. It
requires a kind of individual revolution
and accepting the highest ethical princi-
ples that must be supported by the pra-
ctical acts of the individuals’ will. Becau-
se of this, we must go back to Kant, but
also all the other prominent ethicists in
history (Socrates, Confucius, Christ), all
of whom requested the same from all of
us — change yourselves and see a value
that should be respected both in yourse-
lves and in others.
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Abstract: The paper presents research in the form of a survey aimed at ex-
amining the sociodemographic and criminal profile of the perpetrator of the
crime of displaying, acquiring and possession of pornographic material and
exploitation of a juvenile for pornography under Article 185 of the Criminal
Code of Serbia, with particular reference to the imposed criminal sanctions.
The survey was conducted at the beginning of 2018 and included 62 convicted
male persons aged 18 to 70, prosecuted under jurisdiction of the Special Pros-
ecutor’s Office for Combating High-Tech Crime in the period from 2012 to
2016. The results of the research show that the perpetrators of the said criminal
offense are exclusively male individuals of an average age of 36.6 years, whose
structure in terms of the working status is extremely diverse, starting from
workers of various occupations, students to pensioners. In terms of other so-
cio-demographic characteristics, the results of the survey show that the largest
percentage of the convicted offenders have completed secondary school, that
the number of the employed and unemployed is the same, that they are not
married, gravitate towards urban areas, and have not been convicted before.
In terms of the modus operandi, the results of the survey show that two meth-
ods of execution are dominant: the first implies the use of P2P technology on
the Internet and the use of certain closed networks, which allow searching,
downloading and sharing of photos and audio-visual data whereas the other
involves creating a false profile on the Facebook social network.
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INTRODUCTION

The extensive application of infor-
mation communication technologies
through computers and mobile phones,
i.e. the use of the Internet, has signifi-
cantly affected many aspects of modern
life, enabling not only greater connec-
tivity, easier communication and access
to information of different content, but
unfortunately also opened the possibil-
ity for potential risks and many abus-
es (Bai¢, Ivanovi¢, Simeunovié¢-Patié,
2017). Such progress has almost without
any limitations opened up the possibility
of researching the virtual world, both for
those who know a lot about it — tech-sav-
vy and for the minors, who know much
less about it (Bai¢, 2018; Pregrad,
Tomi¢-Latinac, Mikuli¢, Separovic’,
2009). The particular danger lies in the
fact that this type of communication al-
lows for greater anonymity, which in the
end can lead to the appearance of disin-
hibitive behavior, which is characterized
by easier contact with unknown persons
and easier communication of intimate
data (Bai¢ et al., 2017, Kuzmanovi¢, La-
jovi¢, Gruji¢, & Medenica, 2016). Great-
er openness and confidentiality are also
linked to the ease of hiding the real and
presenting a false identity, which may be
a problem, especially when the identities
of those asumed to be peers are adopted
by ill-disposed adults, that is, by “sexual
predators” who lurk for minors and ex-
ploit their emotional, psychological or
physical weaknesses and abuse them for
sexual purposes (Bai¢ et al., 2017; Ivano-
vi¢, Laji¢, & Joga, 2016). Therefore, the
misuse of information communication
technologies (ICT) and the increasing
global expansion of the Internet access
resulted in the fact that juvenile pornog-
raphy has become one of the most wide-
spread forms of sexual victimisation of

the youngest population (Pavlovi¢, Pet-
kovi¢, & Matijasevi¢-Obradovi¢, 2014).
The Serbian Criminal Code - in the
context of the use of an electronic com-
munications tool - refers to juvenile
pornography in Article 185 and defines
it as “showing, acquiring and possessing
pornographic material and exploiting a
minor for pornography” For this rea-
son, and given the problem we are deal-
ing with, the object of our interest has
just been directed towards this criminal
offense, which includes several illegal
activities starting from: production, of-
fering or making available, then distrib-
uting, transferring, possessing and con-
sciously obtaining juvenile pornography.
Therefore, within the Criminal Code of
Serbia, the concept of exploitation of mi-
nors (through information communica-
tion technologies) is linked to criminal
offenses against sexual freedom, that is,
to juvenile pornography, created by the
exploitation of minors,? children aged
up to 14 years and minors aged 14-18.

Bearing in mind that this is a crimi-
nal offense characterized by severe con-
sequences, significant vulnerability of
the youngest population, poor control,
and a large dark figure, the aim of this
paper is to promote the improvement of
the child protection system by raising
the awareness of both expert and general
public in Serbia and beyond its borders
in order to strenghten the systems for

2 In the legislative system of the RS there are two
categories of minors in the broader sense of the
word ‘minor’ - children who are up to 14 years
of age and minors from 14-18 years of age (with-
in this group there are two more categories -
younger minors 14-16 and older minors 16-18).
Within the scope of this criminal offence there
is a special form of this act which is aggravated
form of the criminal offence under Article 185
CC when the object of the criminal offence is a
child.
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protection of children and juveniles. It is
with this objective in mind that the pa-
per presents a research study on explor-
ing the socio-demographic and criminal
profile of the perpetrator of the criminal
offense under Article 185 CC, focusing
in particular on the sentencing policy
applied to such cases.

In the text below, the authors will
elaborate a review of some of the avail-

able research results that have dealt with
the problem of exploiting minors for
pornographic purposes, as well as the
sociodemographic characteristics of
the perpetrators of this crime, and then
present the results of the research con-
cerned and, finally, give a brief and gen-
eral overview of the main results, their
implications and recommendations for
improving the system of protecting mi-
nors from exploitation on the Internet.

OVERVIEW OF PREVIOUS RESEARCH

A more significant and organized
presence of juvenile pornography, that is,
photographs and magazines that depict
minors in a sexual context, was record-
ed in the 1960s in some European coun-
tries, such as Denmark, Norway, Sweden
and the Netherlands. Today, in the 21%
century, thanks to the development of
information and communication tech-
nologies, juvenile pornography has be-
come global criminal activity, which
unfortunately continues to expand con-
tinuously through the Internet. Accord-
ing to a research published in England in
2003, some 27,000 sexual predators vis-
ited websites with juvenile pornographic
content (Robbins & Darlington, 2003),
while today the number, according to
the federal authorities in the US alone,
is between 500,000 and 750,000 thou-
sand. This is certainly one of the reasons
why more attention is paid to this issue
in contemporary research in relation to
the problems of peer violence in the vir-
tual world (Livingstone, Kirwil, Ponte, &
Staksrud, 2013). The results of the studies
that deal with the victimological aspects
of this phenomenon show that 25% of
users of social networks aged between 10
and 17 were exposed to unwanted por-

nographic content (Herring, 2002), that
is, 19% of female juveniles experienced
online sexual harassment at least once
(Mitchell, Finkelhor, & Wolak, 2007).

In Croatia, a survey was conducted
in 2015 covering 76 convicted perpe-
trators of the exploitation of minors for
pornography on the Internet (Vejmelka,
Brki¢, & Radat, 2017). The results of the
study showed that the perpetrators were
exclusively male, of the average age of
41.3 years, and that there was a relatively
large number of prisoners aged 56 and
over. In terms of education levels, the
results showed that the largest number
of convicts had secondary school edu-
cation (65.8%), but there was also a cer-
tain percentage (21.1%) of persons with
higher and high education (in terms of
Serbian standards, equivalent to col-
lege and university degrees), as well as
those who completed master studies.
The structure of the convicts according
to the working status was diverse, start-
ing with students, individuals who own
private companies, to pensioners. The
highest number of convicts was em-
ployed (44.7%), while the percentage of
the unemployed was 38.1%. Regarding
the marital status, as many as 60.5% of
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the offenders were unmarried (single,
divorced), and had no offspring.

When we summarize some of the for-
eign pedophile (sexual predator) studies,
the final conclusions that are drawn imply
that they are a heterogeneous group with
different socio-demographic characteris-
tics (Schifter, 2008; McCarthy, 2010; Hen-
shaw, Ogloff, & Clough, 2017), who use
minors exclusively to satisfy sexual needs
(Seto & Eke, 2005). In 90% and more
cases, they are male, homosexual or bi-
sexual persons oriented towards minors,
aged 26-40, where the share of minors (as
perpetrators) is about 11%. In the com-
munities in which they live, they are not
recognized as a threat, but rather as indi-
viduals who are well integrated, function-
al and without any previous convictions.
However, a large number of those who
were prosecuted repeated the criminal of-
fenses to the detriment of children or mi-
nors (Seto, Cantor, & Blanchard, 2006).
In terms of pathology there are different
opinions, ranging from those that pedo-
philes are persons with disorders, fre-
quently with serious emotional disorders,
caused by negative cognitive distortions
(Sheldon & Howitt, 2007), up to the view
that no pathology has been diagnosed
for this category of perpetrators (Price,
Lambie, & Krynena, 2015).

In 2015, within the National Study
on the Social Problem of Child Sexual

Abuse, a survey was conducted in Serbia
covering 2,053 pupils, aged 10 to 18 from
97 primary and secondary schools. The
results of the survey show that sexual har-
assment and violence are most common
at home (33%), on social networks (22%),
in open space (park/nature) (14%) and at
school (7%). Almost a third of respond-
ents (31%) received pictures or messages
with explicit sexual content, via SMS or
the Internet (Facebook and other social
networks) (Bogavac, Otasevi¢, Cuci¢, &
Popadi¢, 2015).

At the end of 2015, another important
study of this issue was conducted in Ser-
bia, which was carried out as a unique vir-
tual experiment, based on real events. For
the purpose of this research, a virtual im-
age of an underage Belgrader was created
and nicknamed so as to suggest the age of
12 (Anal2BG) (Ivanovic et al., 2016). The
results of the research have shown that
the Internet “chatting” was mainly based
on sexually-orientated conversations, ini-
tiated by 80% of minors, as well as almost
90% of people aged 40 and over. About
30% of minors and about 40% of people
over 40 years of age asked for sexually ex-
plicit photos from the virtual “Ana” The
authors state that the Internet is certainly
a medium used by a large number of in-
dividuals whose sexual tendencies tend to
be satisfied in contact with minors (Iva-
novic et al., 2016).

METHODOLOGICAL FRAMEWORK OF RESEARCH
Sample

The survey included 62 convicted
male persons, aged 18 to 70, who were
prosecuted in the period from 2012 to
2016 under the jurisdiction of the Spe-
cial Public Prosecution Office for Com-
bating High-Tech Crime, in Belgrade,

for the committed criminal offense of
displaying, acquiring and possession of
pornographic material and exploitation
of a minor for pornography under Arti-
cle 185 of the Criminal Code of Serbia.
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Procedure

The research was carried out at the
beginning of 2018 on the premises of
the Special Public Prosecution Office for
Combating High-Tech Crime, in Bel-
grade, and it involved the analyses of the
available documentation from the cases.
All the analyses were made on the data
collected in the dossier review for each
convicted person, for which - due to the
confidentiality of the data - the consent
was obtained from the Republic Public
Prosecutor’s Office and the Special Pros-
ecutor’s Office for High-Tech Crime
(Cybercrime).

The research first examined the struc-
ture of the population of the perpetra-
tors in terms of the most important so-
ciodemographic features, such as age,
education, occupation, employment,
marital status, the type of the place of
residence and previous convictions. The
socio-economic status data were not
complete and were therefore not includ-
ed in the analysis. The second part of the
research concerned the analysis of the
modus operandi in order to identify the
characteristic pattern of behavior of the
perpetrator of the crime. At the same
time, the paper also presents the results
of the imposed criminal sanctions.

Data processing methods

The research applied qualitative and
quantitative data processing methods.
The qualitative data analysis was applied
to the data on the (1) mode of operation
(modi operandi), i.e. the manner of com-
mitting the crime, and (2) the occupa-
tion of the perpetrator. In both cases, the
procedure for carrying out the analysis

was identical. Quantitative data pro-
cessing methods were applied to: (1) de-
scriptive statistics and frequency tables,
in order to obtain a basic insight into the
data structure, as well as (2) X2 test, to
examine the significance of the relation-
ship between categorical variables.

RESULTS

Age structure

The age of the convicted persons rang-
es from 18 to 70 years. The average age
is 36.64 years, while 68% of the convicts
(£ 1 standard deviation from the arith-
metic mean) are in the range of 23.85 to
44 .49 years. In relation to the age decade
(Chart 2), the largest number of convict-

ed persons is aged 31 to 40 (33.9%) and
ages 21-30 (29.0%), slightly less than the
age from 41 to 50 years (17.7%), while
very few convicted persons are between
61 and 70 years of age (8.1%), as well as
up to 20 years of age (3.2%).
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2.1% 81% 3.2%

1

17.7%

m18years m21-30 ®m31-40 =m41-50 w351-60 = 61-70

Chart 1: Age structure of convicted persons

Education

The results show that the level of ed- school education (71.0%), while there
ucation among the convicted persons was a significantly smaller number of
is not equal (x2 (3) = 70.0, p <.001). convicts with elementary (8.1%), high
Analyzing the data, it was determined (college) (9.7%) and higher (university)
that the largest number has a secondary education (11.3%) (Chart 2).

8.1%

B Basic education u Secondary school education

E High (college) education m Higher university education

Chart 2: Educational structure of convicted persons
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Occupation

The frequency of individual categories
of occupations of the convicted persons
is presented in Chart 3. Data is missing
for 27.4% of the convicted persons. The
largest number of convicts are workers
of different professions (27%), followed
by students (12.9%), pensioners (8.1%),

4
o W B W “p

129
65
o W
Electrical
tec hnde fan

electrical  technicians (6.5%) and
employees (4.8%), while the remaining
occupations are very little represented,
such as graphic artists, pharmaceutical
technicians, veterinary technicians,

cooks, etc. (1.6 - 3.2%).
27
pitni

Chart 3: Occupation of convicted persons

Employment

The results show that the highest
number of prisoners are either em-
ployed or unemployed (both categories
amounting to 41.9%) and they are sta-

8.1%

41.9%

= Unemployed = Employed

= Occasional/seasonal employees

tistically significantly more represented
(x2 (3) = 28.4, p <.001) than occasion-
al/seasonal employees and pensioners
(both categories 8.1 %) (Chart 4).

m Pensioners

Chart 4: Employment structure of convicted persons
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Marital status

The highest number of the convicted than married (19.3%), divorced (1.1%)
persons are not married (74.2%; Chart and those living in an extramarital com-
5). Unmarried persons are significantly munity (4.8%).
more frequent (x2 (3) = 284, p <.001)

1.1% 4.8%p

19.3%

~._74.2%

B Unmarried = Married ® Divorced m Extramarital community

Chart 5: Marital status of convicted persons

Place of residence characteristics

A significantly higher number of the (3.2%) or towns (1.6%). The results re-
convicted persons (x2 (2) = 106.7, p garding the characteristics of the place of
<.001) live in the city (95.2%) compared residence are shown in Chart 6.
to the number of those living in villages

3.2% . 1.6%

ECity mYVillage ®=Suburban

Chart 6: Place of residence of convicted persons
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Previous convictions

The results of the survey show that
the highest number of convicted persons
was not previously convicted (96.7%,
Chart 7), while only two persons (3.3%)
had previously committed a criminal

32%_

offense, both a criminal offense against
property and a criminal offense against
sexual freedom. These differences are
statistically significant (x2 (1) = 54.3, p
<.001).

1.6%

= City

uVillage = Suburban

Chart 7: Previous convictions

Criminal offenses across the regions of Serbia

The number of crimes committed
under Article 185 of the Criminal
Code per region of Serbia is presented
in Chart 8 (Annex 1). Most of the
convicts are from Belgrade (37.1%)
and the region of Vojvodina (30.6%),
then from the region that includes
Sumadija and Western Serbia (16.1%)
and South-East Serbia (14.5%), with
one convicted person coming from the
region of Northeast Serbia (1.6%). The
frequency of this crime in the regions
of Serbia is expressed as the ratio
of the frequency of the crime in the
region and the number of inhabitants

of the region. The highest number of
convicted persons was from the area
of Northeastern Serbia (p = 0.000027)
and Vojvodina (p = 0.000025), then
within the region of Southeast Serbia
and Sumadija and Western Serbia (p =
0.000015), while the lowest frequency in
the region of Belgrade (p = 0.000015).
The link between the number of crimes
committed for individual cities and the
number of inhabitants is statistically
significant

(r=.97,p <.001).
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H Belgrade region u Northeast Serbia
H South-East Serbia ® Sumadija and Western Serbia

Vojvodina region

Chart 8: Committed crimes in relation to regions

Sanctions imposed

When it comes to the length of the (48.4%), as well as from 1 to 2 years
imposed criminal sanction, the results (22.6%). The mentioned prison sentenc-
of the research show that in the majority es were enforced statistically significant-
of cases the perpetrators of the criminal ly more often (x2 (6) = 72.58, p <.001) in
offense referred to in Article 185 of the relation to all remaining prison sentenc-
Criminal Code of Serbia were sentenced es. The results are presented in Chart 9.
to imprisonment of 6 to 12 months

48.4%

22.6%

0 11.3% 9.7%
48%
! 1.6&

1.6%
10
-~ &

To2months 2-3 months 3-6 months 6-12months 1-2years  2-Jyears  J-5years

Chart 9: Severity of sanctions of imprisonment
for the offence under Article 185 CC
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Modus operandi

By analyzing the available documen-
tation, it is very clear that persons con-
victed of a criminal offense under Article
185 of the Criminal Code of Serbia used
information communication technolo-
gies, primarily a personal computer and
a mobile phone, that is, the Internet for:

« searching, downloading and shar-
ing of photos and audio-visual data
generated by the exploitation of mi-
nors in sexual conotation;

« exploitation of a minor for the pro-
duction of pictures and videos of
pornographic content;

« displaying images or videos of ex-
plicit sexual content;

« intimidation and threat of coercion,
in order to keep the victims in fear
and obedience.

Regarding the method of execution,
it involved the so-called P2P? technology

3 P2P is a model of communication via the Inter-
net equivalent to the client/server model, most
commonly used for file sharing. P2P is the ab-
breviation for “peer to peer”. P2P is technology
developed for the exchange of data between us-

and the online social network Facebook.
With the help of P2P technology and
Shareaza software, Endonkey, LimeWire
turbo, Torrent, and eMule, the perpetra-
tors searched, downloaded and shared
photos and videos of pornographic con-
tent that were created by the exploitation
of minors aged 3-17 years. In the search
box for the listed content, they entered
terms such as “porn’, “teen”, “beauty’,
“gorgeus”, “pthc’, etc. On the Facebook
social network, the perpetrators sent
requests for friendship to minors, rep-
resenting themselves as minors, with the
aim of gaining and, above all, persuad-
ing them to send photographs or videos
of explicit sexual content. After receiv-
ing the first photos or videos, the vic-
tims were blackmailed and threatened
to make these contents available to their
friends, school colleagues and parents,
via the Internet and social networks.

ers via the Internet as a network. With P2P cli-
ents based on the Gnutella protocol, users with
compatible software can create files on their hard
drives, connect to P2P service, and then locate,
access and share the desired data.

DISCUSSION

The need for conducting this research
was reflected in the lack of systematic re-
search related to the problem of exploita-
tion of minors for pornographic purposes,
on the territory of the Republic of Serbia,
and further beyond its borders. Accord-
ing to the results of the investigation, the
persons convicted of committing the
criminal offense referred to in Article 185
of the Criminal Code of Serbia are exclu-
sively male, of an average age of 36.6 years,
with a relatively large percentage of those
between 20 and 30 years of age (29%). In

terms of education the results show that
the highest number of convicted persons
had a secondary school education (71%),
while one in six convicts in the sample had
a college or university education qualifi-
cation. The structure of the convicts ac-
cording to the working status is extremely
diverse, starting from workers of different
professions, electrical engineers, employ-
ees, students, and retirees. At this point, it
is important to note that the occupational
data was incomplete, especially for those
convicted persons who had a college or
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university education degree, due to which
we remained deprived of this type of in-
formation. In terms of employment, we
recorded almost identical percentages of
those employed and unemployed (42%). If
we bear in mind that there was a percent-
age of persons who were occasional/sea-
sonal employees (8%), and that 8% were
pensioners, we come to the conclusion
that these are persons who for the most
part of their lives did not have work en-
gagement. In terms of other socio-demo-
graphic characteristics, the results show
that as many as 71% of the convicts were
not married, gravitated towards urban are-
as, and had not been convicted before.

In order to complete the analysis, we
also presented the data related to the fre-
quency and distribution of the problem of
exploitation of minors for pornographic
purposes across the regions of Serbia. The
results of the survey show that there is a rel-
ative prevalence of the cases in the regions
of Belgrade and Vojvodina, that is, the city
of Belgrade and Novi Sad (Bai¢, Kolarevic,
& Gojkovi¢, 2015)* followed by the regions
of Sumadija and Western Serbia, the region
of Southeastern Serbia and the region of
North-East Serbia, with the smallest per-
centage of committed crimes. Regarding
the region of Sumadija and Western Serbia
and South-East Serbia, there is a certain
uniformity of the distribution of this is-
sue. However, if we observe the frequen-
cy of this crime in relation to the number
of inhabitants in the regions, we find that
the highest number of perpetrators come
from the areas of Northeast Serbia and
Vojvodina, then from the regions of South-
East Serbia, Sumadija and Western Serbia,

4 Findings on the region of Belgrade and Vo-
jvodina, in particular the cities of Belgrade and
Novi Sad, can be related to previous studies of the
etiopathogenesis of criminal behaviour, which
indicate a significant impact of the migration
factors of the population and the process of ur-
banization.

while the lowest frequency is recorded in
the region of Belgrade.

In an attempt to identify the most
prominent characteristics of the conduct
of the perpetrator of the criminal offense
referred to in Article 185 of the Criminal
Code of Serbia, from the aspect of the
methods of execution or modi operandi,
the analysis found that the perpetrators
performed this criminal offense in two
ways. The first way involved the use of
personal computers and certain software
that functioned as a closed network, such
as Shareaza, Endonkey, LimeWire Turbo,
Torrent, and eMule, within which they
inquired into the data related to juvenile
pornography. After that, they were given
the opportunity to search, download and
share photographs and audio-visual data
of pornographic content, which were
created by the exploitation of minors
aged 3-17 years. In most cases the perpe-
trators stored the data on the hard disk of
their personal computers.

The other way meant that the perpe-
trators created false profiles on the social
network Facebook, with the intention to
use a falsely created identity of a minor
in order to establish contacts with po-
tential victims more easily and engage
in the communication with them, ask-
ing them to send photos of their sex or-
gans, breasts or naked bodies. In some
cases, the perpetrators, after receiving
the first photographs, blackmailed and
threatened the victims that the photos
would be made available to their friends,
schoolmates or parents unless they sent
them pictures with a sexual connotation.
At the same time, a number of perpetra-
tors sent their photographs with explicit
contents to victims, such as, for example,
images of their genitals in erection, ejac-
ulation, video clips in which they mas-
turbate, and the like.
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CONCLUSION

The exploitation of minors for the
production, distribution, possession and
display of pornographic material is, un-
fortunately, one of the most severe forms
of abuse of the youngest population,
and had been recognized as such by the
competent state agencies in Serbia. This
is supported by the fact that the mem-
bers of the Ministry of Internal Affairs,
the Office for Combating Organized
Crime, the Department for Combating
High-Tech Crime in cooperation with
the Special Prosecutor’s Office for High-
Tech Crime have, over the past several
years, apprehended more than 100 peo-
ple as part of the operation code named
Armageddon. However, the treatment of
competent state authorities is limited to
the arrest and prosecution of suspects,
which is interpreted as preventive even
though it is a repressive act. The fact is
that the general prevention in the crim-
inal-legal sense is achieved by prescrib-
ing criminal offenses, stipulating and
applying criminal sanctions, i.e. by their
enforcement and execution. However,
the results of this study show that the
perpetrators were sentenced lenient-
ly, because in almost 50% of the cases
a prison sentence of 6-12 months was
imposed. It should be kept in mind that
those offenders have a qualitative dis-
order related to satisfying their sexual
drive, which is why there is a real danger
of recidivism. This is a serious problem
due to which in the future the legislator
should consider tightening the sanctions
that are envisaged not only for the com-
mission of the criminal offense under
Article 185, but also for all the criminal
offenses against sexual liberties, covered
by Chapter Eighteen of the Criminal
Code of Serbia. The problem of recidi-
vism cannot generally be solved only by

prescribing stricter criminal sanctions,
but it ensures at least that the offenders
are deprived of their liberty for a long
period of time and prevented from com-
mitting new criminal offenses.

Regarding the results of this research,
we must point out that their potential
significance lies in the fact that the ob-
tained data could be an integral part of
the operational database of the Minis-
try of Internal Affairs of Serbia, which
would be used by those dealing with sex-
ual offenses. This database should addi-
tionally be completed with new data re-
lated to criminal behavior of pedophiles,
as well as the data relating to general and
specific personality characteristics, pos-
sible psychological disorders, etc. (Baic,
Bati¢, & Srdi¢, 2014; Bai¢, Kolarevi¢, &
Rankovi¢, 2017).

Considering the fact that social net-
works represent the ideal domain for
both registered and potential Internet
predators (Ivanovi¢ et al., 2016), as well
as the fact that some underage children
in Serbia, even at the age of seven or eight
(although the age limit for creating and
using a profile on this social network is
much higher), thanks to their parents,
have their own Facebook profiles, it is
logical to assume that the problem of
exploitation of minors for pornographic
purposes will be more frequent, which
is also confirmed by the results of the
research carried out in Serbia in 2016
(Ivanovi¢ et al., 2016). Since there is no
effective technology for protecting pri-
vacy from pedophiles, we believe that
the comprehensive, systematic approach
of all competent state institutions is the
most important for the prevention and
suppression of exploitation of minors
through information and communica-
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tion technologies. In order to improve
the protection system, in addition to
tightening the criminal policy and limit-
ing Internet protocols that are not suita-
ble for minors, it is necessary to develop
awareness of real risks through the use

projects (Dragin, Muskinja, Duskov, &
Bundalo, 2013; Kuzmanovi¢ et al., 2016)
and promulgate a more secure way of
using the Internet, especially due to the
fact that Internet control is not sufficient
and realistic.

of media and various school and other
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APPENDIX

Appendix 1: Number of committed criminal offences from Article 185
of the Criminal Code of Serbia - distribution through the regions of Republic of Serbia

Region City UBP UPPr BS BSr P
Belgrade Belgrade 21 1659440
Zemun 1 23 168170 1873696 0.000012
Borca 1 46086
Is\lort.h’ea“em Negotin 1 1 37056 37056  0.000027
erbia
South-eastern ¢ 2 260237
Serbia
Leskovac 1 144206
Pozarevac 2 9 75334
Pirot 1 57928 590126 0.000015
Surdulica 1 20319
Boljevac 1 139
Ivanjica 1 31963
Kragujevac 2 179417
Krusevac 2 128752
Sumadija and Yalj evo 1 90312
Western Sabac . 1 10 115884 649783 0.000015
Serbia Arandjelovac 1 46225
Paracin 1 54242
Despotovac 1 23191
Batocina 1 11760
Novi Sad 7 341625
‘S/ir;rlnska Mitro- 1 79940
Sombor 2 47623
Vojvodina Gakovo 1 19 1810 770499 0.000025
Subotica 3 141554
Zrenjanin 2 123362
Novi Knezevac 1 11269
Senta 2 23316

Legend: UBP - The total number of perpetrators of the offense referred to in Artticle 185 of
the Criminal Code of Serbia in relation to the city. UBPr - the total number of perpetrators
in relation to the region. BS — number of inhabitants (2011 census). BSr - the total number
of inhabitants of all cities in which the perpetrators live, at the level of the region. P - pro-
portion of the perpetrators in the region and the number of inhabitants of the region (BSr).
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MEASURES FOR PREVENTION OF DOMESTIC
VIOLENCE AND FOR PROTECTION OF VICTIMS
IN SERBIA'S LEGAL SYSTEM WITH SPECIAL
REFERENCE TO EMERGENCY MEASURES
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Abstract: Over the last two decades, combating domestic violence has been
one of our country’s main goals. Serbia is one of the 12 countries that have
ratified the Council of Europe Convention on Prevention and Combating Vio-
lence against Women and Domestic Violence (the Istanbul Convention) before
its entry into force on August 1, 2014, and as of June 1, 2017 the Law on the
Prevention of Domestic Violence (LPDV) has been used in Serbia, which was
adopted with the aim of regulating in a general and uniform manner the or-
ganization and conduct of state authorities and institutions, thereby enabling
the effective prevention of domestic violence and the prompt, timely and ef-
fective protection and support for victims of domestic violence. Prescribing
emergency measures has radically changed the way the victims of domestic
violence are protected. In this paper, we will explore and try to answer several
questions: what measures are available to state institutions to prevent violence
and protect victims; whether the competent authorities and institutions ap-
ply these measures and to what extent; whether it was necessary to introduce
urgent measures into our legal system and, finally, whether the activities to
combat domestic violence so far produce results, that is, whether this negative
social phenomenon is sufficiently suppressed.
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INTRODUCTION

“Marriage and family as institutions
in modern society are of the utmost
importance for establishing normal
relations in society and for the devel-
opment of new generations. Although
marital and family life fall within the
sphere of intimacy that the legislature
does not need much to go into, still,
some regulatingis necessary above all
to protect marriage and the family as
institutions of society”(Pordevi¢, 2009:
93). Family Law (FL), as well as the ear-
lier Law on Marriage and Family Rela-
tions (The Law on Marriage and Fami-
ly Relations, The Official Gazette of the
Socialist Republic of Serbia Nos. 22/80,
24/84, 11/88, 22/93, 25/93, 35/94,
46/95, 29/01), oes not define family.It is
therefore useful to determine the con-
cept of family in the legal literature as
the “fundamental and supreme notion
of family law”(Panov, 2012: 33). The Is-
tanbul Convention, like other interna-
tional human rights treaties, contains
no definition of family. According to
Article 8 of the European Convention
for the Protection of Human Rights and
Fundamental Freedoms “everyone is
entitled to respect of their private and
family life, home and correspondence” (
Convention for the Protection of Human
Rights and Fundamental Freedoms) *
In its practice, the European Court of
Human Rights (ECHR or the European
Court of Justice) has “always interpret-
ed the concept of family completely au-
tonomously - independently of the pro-
visions of domestic law - and according
to the factual situation in each individ-
ual case. Essentially, the right to respect
family life includes the right of family
members to live together and develop

2 http://www.echr.coe.int/Documents/Conven-
tion_ENG.pdf, accessed on February 25, 2019.

their relationships. On the other hand,
the community of life is not a conditio
sine non of family life, which means
that family life also exists among fam-
ily members who live apart”(Draski¢,
2011: 50).

In our family law, family can be de-
fined as “a group of persons connected
by marriage or extra-marital union and
kinship, among whom there are legally
established rights and duties, whose
disrespect entails certain legal sancti-
ons, or as a set of relatives having mutu-
al rights and duties established by law”
(Mladenovi¢, 1981: 46), or “as a group
of persons related by marriage and kin-
ship” (Baki¢, 1988: 35), or “as a house-
hold community of persons connected
by marriage and extramarital union
and kinship or only by kinship (blo-
od or civil) who have mutual rights
and obligations” (Janji¢-Komar, Kora¢,
1996: 41), or “as a community of per-
sons connected by marriage or marital
relationship, or kinship, or by the hou-
sehold community of parents, children
and other close relatives among whom
there are rights and obligations” (Babic,
1999: 30), or as “a community of relati-
ves connected by responsibility for life
and mutual well-being” (Janji¢-Komar,
2006: 250) or “biological-social com-
munity which represents the bridge
between the biological world of the in-
dividual and the social world of formed
personalities”(Dragki¢, 2011: 49).

However, if we define domestic vio-
lence, we will conclude that the family
is viewed from a much wider angle than
it was stated. The Criminal Code (CC)
narrowly defines family members (See
the Criminal Code Article 112). The
most recently enacted law thataddresses
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the issue of domestic violence - LPDV,
broadens the definition of domestic vi-
olence even in relation to FL, which, in
our view, has already broadly defined
concept term family member, e.g. “the
persons who have been or are still in an
emotional or sexual relationship are re-
garded as family members” (Markovi¢,
2018: 65). It is impossible not to noti-
ce that this definition of domestic vio-
lence introduces into our legal system,
in addition to marital and non-marital
family relations, partner relationship as
well as economic violence as a form of

domestic violence in accordance with
Article 3 of the Istanbul Convention
(Kolari¢, Markovié: 2016: 23).

In the text of this paper the author
will analyse the strategy of combating
domestic violence in the Republic of
Serbia, and will try to answer the que-
stion how, in what way and by what
methods it is possible to improve the
effectiveness and efficiency of the in-
ternal affairs authorities in order to ac-
hieve better results in confronting this
negative social phenomenon.

PROTECTIVE MEASURES FOR
THE VICTIMS OF VIOLENCE

Until the beginning of this century,
there was no strategy in Serbia to con-
front domestic violence. As a separate
crime, domestic violence was introdu-
ced into our country’s criminal justice
system in 2002. Until then, much other
classic incrimination was applied to the
perpetrators of such acts, and the fact
that violence was committed against a
family member could be considered as
an aggravating circumstance (Marko-
vié, 2015: 109). What we can state with
a high degree of certainty is that the
phenomenon of increased repression is
no longer related to the internal needs
of the state, but is increasingly linked
to compliance with European standar-
ds (Kolarié: 2018: 12). This is the most
common reason for reforms beginning
in the first decade of the twentieth
century until now. Temporamutantur.
Times change, and so do we. The cla-
im is true and can be viewed both na-
tionally and internationally (Kolari¢:
2016: 641). In addition to the classic
repressive measures provided for in the

criminal legislation (arrest, detention,
custody, imprisonment, etc.), since Au-
gust 2009, the competent authorities
have had a security measure in place to
prohibit the offender from approaching
and communicating with the injured
party (Article 89a CC). However, in the
period between 2010 and 2016, only
465 of these security measures were ru-
led by court rulings (Markovi¢, 2018:
217). Moreover, as of October 1, 2013,
by applying the new Criminal Proce-
dure Code generally, the court, as an
alternative to ordering detention, was
given the opportunity to set a measure
during the course of criminal procee-
dings -restraining order, meeting or
communicating with a specific person
and visiting certain places. (The Crimi-
nal Code, The Official Gazette of the Re-
public of Serbia, 55/2014).

Previously, as of January 1, 2006,
there was a possibility that one or more
protection measures provided for in the
Family Law could be imposed against a
family member of the abuser. Their pur-
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pose was to prevent, by eliminating the
circumstances that in the past allowed
the perpetrator to commit violence, to
prevent new violence in the future, i.e.
to effectively protect the victim, their
physical and mental integrity, and to
give them complete personal security.
These measures are very rarely prono-
unced, regardless of the fact that the
guardianship authority has been given
the power to file a lawsuit, and the Con-
stitutional jurisdiction has been exten-
ded to the public prosecutor despite the
repressive and preventive treatment of
victims of domestic violence, i.e. they
were given the power to file a lawsuit ex
officio.

By applying the Law on Preventi-
on of Domestic Violence, as of June
1, 2017, two emergency measures are
available to the competent authorities
for preventing domestic violence: “a
measure of temporary expulsion of the
perpetrator from the apartment and a
measure of temporarily prohibiting the

perpetrator to contact and approach the
victim of violence” (Article 17 of theL-
PDV). Emergency measures may last
for up to 32 days. For violation of ur-
gent measures imposed and/or prolon-
ged, the LPDV provided for an offence
punishable by imprisonment for up to
60 days (Article 36 of the LPDV). By
prescribing this offence, the protective
measures provided for in the Misdeme-
anour Act, the prohibition of access to
the injured party, facilities or the place
of committing the offense may be fully
implemented. It is pronounced to pre-
vent the perpetrator from repeating the
offense or to continue threatening the
injured party.

From the above we conclude that the
Serbian legal system stipulates a number
of measures that can be implemented in
combating domestic violence, whereby
it is up to the competent authorities in
each particular case to choose the most
appropriate and implement them.

EMERGENCY MEASURES

By ratifying the Istanbul Conventi-
on, our country has committed itself to
“take the necessary legislative or other
measures and ensure that all relevant
authorities assess the risk of mortali-
ty, the severity of the situation and the
risk of recurrence of violence in order
to manage the risk, and, if necessary,
provide coordinated protection and su-
pport victims” (Article 51 of the Con-
vention). Also, introducing emergency
measures into our legal system was one
of the obligations.

The risk assessment of the risk of
violence by the victim is based “on the
information available and shall take

place as soon as possible” (Article 16 of
the LPDV). For this reason, everyone
is obliged to report domestic violence
to the police or the public prosecutor,
and the public prosecutor is obliged to
do this to the police. This means that
there are no exceptions, the risk asse-
ssment must be done in each reported
case, that is, the competent police offi-
cer has learned, whether a criminal or
misdemeanour charge is filed against
the perpetrator, or it can be guessed
from the reported event that there is no
imminent danger of violence. Risk asse-
ssment is also done when family mem-
bers deny that the complaint is true, but
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also in cases where it is necessary to
deprive the perpetrator of their liberty
because of the crime committed. The
term “as soon as possible” means that
the competent police officer carries out
the risk assessment as soon as they re-
ceive it, regardless of whether or not a
possible perpetrator is available to the
law enforcement agencies. The main
goal is to protect the victim and prevent
future violence.

Emergency measures must be impo-
sed whenever a risk assessment indica-
tes that there is an imminent threat of
violence in the future. Thereafter, that
person may be arrested and/or detained
for a crime suspected of having been
committed in the past. Therefore, a
possible perpetrator may also have the
status of a suspect, and the application
of the provisions of the LPDV does not
present a problem for the implementa-
tion of the provisions of the LCP. In do-
ing so, the police and the public prose-
cutor should take into account the pro-
vision of Article 29 of the Constitution
of Serbia, where “a person deprived of
freedom without a court decision shall
be guaranteed to be handed over to the
competent court within 48 hours or else
there is an obligation of release”. This
means that no longer than 48 hours
may elapse from the moment of brin-
ging a possible perpetrator of domestic
violence to their possible surrender to
a competent court for custody. Regar-
dless of the fact that detention under
LPDV can last up to 8 hours and deten-
tion under LPC up to 48 hours, their to-
tal duration should not exceed 48 hours
(Markovié, 2018a: 253).

We have emphasized that LPDV
provides for the possibility of imposing
and extending two emergency measu-
res, specifying the possibility of simul-

taneously imposing both emergency
measures in one order. Although there
is a possibility in theory;, it is difficult to
imagine the case in practice of ordering
independently a measure to temporarily
expel the offender from the apartment.
Namely, if we analyse the content and
meaning of both urgent measures and
the essence of their pronouncement, it
is logical that if the perpetrator moves
away from the family home, household
or apartment where the victim resides, it
is necessary to prohibit them the possi-
bility of contact and approach the victim
of violence in the family, too. Although
legally possible, it would be illogical for
the perpetrator to be temporarily expelt
from the apartment without any other
emergency measure being issued, then
approach the victim in the corridor of
the apartment building where the vi-
ctim resides, or in the street going from
the apartment to work, or as they go to
the store for basic supplies, and commit
psychic or physical violence towards
them. Such an order would have no effe-
ct, and it would be ineffective.

“Urgent measures are quasi-sancti-
ons that are substantially identical to
criminal law sanctions but are not pro-
nounced in the procedure which pre-
cedes them” (Ristivojevi¢: 2018: 150).
It should bear in mind that emergency
measures are not a punishment for a
possible perpetrator. They have a pre-
ventive effect because they warn the
offender that according to the law it is
forbidden to commit violence in the
tuture, and as such they also function
to prevent the act for the first time or
to repeat acts of violence. Therefore,
emergency measures should not be in-
significant to the perpetrator, but rat-
her effective and efficient in order to
achieve their goal of special and general
prevention, and their ultimate goal is to
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protect the family in the broadest sen-
se, as the “basic cell” of human society,
but also each of its members individu-
ally, especially those that can be classi-
fied as particularly vulnerable groups
(women, children, the elderly and the
ill). Emergency measures protect not
only victims of violence but also perpe-
trators, because by their existence and
action they prevent them from acting
and repeating violence and consequen-
tly protect them from suffering severe
legal consequences. Emergency victims
should be provided with safety, dai-
ly life activities for a certain period of
time, relief from trauma and recovery
from injuries, but also the time needed
to file a lawsuit and bring family prote-
ctive measures.

A family member exposed to vio-
lence suffers the consequences of victi-
mization, or the process of suffering.
“Victimization is a process in which
someone or something becomes a vi-
ctim” (Ignjatovi¢, 2015: 16). “Victim,
as a phenomenon, is broadly understo-
od to mean a person who is in agony,
suffers serious damage, no matter the
cause and threat (by this term we mean
victims of accidents and natural disa-
sters)” (Ramljak, Simovi¢, 2006: 16).
Criminologically and in the crimi-
nal-legal sense, the concept of victim
is narrowly defined and encompasses
the persons whose rights have been di-
rectly violated or threatened with the
commission of a criminal offense (See:
Ignjatovi¢, Simeunovi¢-Pati¢, 2011: 20).
LPDV did not define the concept of a
victim of domestic violence, but by its
analysis we can conclude that this term
is significantly expanded. A victim, in
terms of domestic violence as defined
in this Law, implies not only a family
member who has been subjected to do-
mestic violence (physical, psychologi-

cal, sexual or economic) once or more,
but also a family member who has not
been subjected to violence if the com-
petent police officer identified the risk
(danger) of being exposed to domestic
violence in the immediate future. This
means that the concept of victim also
includes the concept of potential (la-
tent) victim. We can say that the goal
of preventing victimization in domestic
violence is to recognize the dangers of a
victimized situation and to discourage
a violent family member from commi-
tting violence against a vulnerable fa-
mily member.

A possible perpetrator who is depri-
ved of their liberty (brought and detai-
ned) for conducting a preventive pro-
cedure, shall be issued emergency me-
asures, following an assessment of the
risk that there is an imminent danger of
domestic violence, by issuing an order
in writing. At this stage of the procedu-
re, during the issuing of the order, and
after the risk assessment is completed,
the possible perpetrator goes into the
phase of the perpetrator of domestic vi-
olence, therefore emergency measures
are issued to the perpetrator of the vio-
lence (Kolarié, Markovié, 2018: 56). Be-
aring in mind that a police order, which
is limited to 48 hours, can be extended
to another 30 days at the proposal of the
public prosecutor in court proceedings,
the question arises if this is an admini-
strative decision in which the decision
was made in the form of an order. The
above procedure of the NPS meets all
legal requirements which determine
that it is an administrative decision, be-
cause an order imposing urgent measu-
res, in accordance with Article 4 of the
Law on Administrative Disputes, has all
the characteristics of an administrative
act of a positive character, which is a
formal, constitutive and simple act with
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limited duration to be issued ex officio
rather than at the request of the party
(Skoko, 2018: 180). It should be emp-
hasized that instantaneous protection
of the issued order is not stipulated,
the court may only, at the proposal of
the public prosecutor, extend the emer-
gency measures issued by the order, but
it may not revoke or annul the order
(Markovi¢, 2018b: 108). The Supreme
Court of Cassation also stated in one
of its decisions that an order imposing
emergency measures had the character
of an administrative act. If we were to
accept this statement, the order should
be used in Article 1410f the Law on Ge-
neral Administrative Procedure (The
Official Gazette of the Republic of Ser-
bia”, Nos. 18/2016, 95/2018 (Authentic
Interpretation) and it should first and
foremost contain the parts and form of
the resolution prescribed by the LGAP.

Namely, the LGAP prescribes that “if
the decision is not issued by the head
of the body but by an authorized offi-
cial, the introduction shall include his
personal name and the legal basis of
his authority”. Furthermore, such an
act should also have a rationale, and
the orders issued in the practice of the
Ministry of the Interior do not have it
in the first two years of implementation
of the law. We consider that, although
it is clear that an order has the chara-
cteristics of an administrative act, it is
not, but we can define it only as one
specific police authority, whose form is
prescribed by the LPDV. Otherwise, if it
were taken that the order was an admi-
nistrative act, it could be annulled in an
administrative dispute, which would be
conducted in accordance with Article 3
of the Law on Administrative Disputes.

THE MEASURE OF TEMPORARY EXPULSION
OF THE PERPETRATOR FROM THE APARTMENT

The measure of temporary expulsion
of the perpetrator from the apartment
implies a prohibition on the perpetra-
tor to temporarily access the housing of
the victim. So, by apartment we mean
any part of the household (room, apar-
tment, house, holiday house, etc.) in
which the victim resides. In some cases,
the dwelling may include all dwelling
facilities in a household (house, shed,
garage, barn, etc.). The term “apar-
tment’may be interpreted in its broa-
dest sense, with the measure always in
the forefront of the best interests of the
victim and our primary goal being how
to best protect the victim in the future.

The main concern is whether a com-
petent police officer may expel the offen-

der from the apartment of which they
are the owner. We can see that in the
LPDV the term “eviction” is not used,
as defined by the FL, but the “expulsi-
on”. In this case, the expulsion is tem-
porary and lasts relatively short — up to
48 hours. The basic question raised here
is whether the police can restrict the ri-
ght of ownership, which is guaranteed
by Article 1 of the Additional Protocol
No. 1 to the European Convention for
the Protection of Human Rights and
Fundamental Freedoms. The ECHR has
long had the view that the state may re-
strict this basic human right in order to
protect a legitimate general interest. In
addition, the ECHR considers that “the
state’s interference in socio-economic
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issues, such as housing, is very often
necessary in order to achieve social ju-
stice and public well-being, and that in
this area the freedom of assessment that
states have in implementing social and
economic policies must necessarily be
broad” According to the ECHR, “this
freedom of assessment must be reco-
gnised not only to the domestic legisla-
tor, but also to judicial and other aut-
horities, which were invited to interpret
and apply the effective legal regulation-
s”(Petrusi¢, 2007: 61).

Therefore, even when the possible
perpatrator is the exclusive owner of
the real estate, the order for expulsion
from the appartment does not influence
the question of ownership. The owner is
only temporarily restricted to use their
ownership due to the existence of im-
mediate danger of violence. The Consti-
tutional Court, too, has this same view.
It is considered that the eviction of a po-
ssible perpetrator from an apartment or
house of which they are the sole owner
did not result in a violation of property
rights. Ownership is an absolute right,
but the state may stipulate restrictions
in the general interest. The measure to
expel a potential perpetrator from the
apartment is a legitimate restriction on
property rights as this protects the ge-
neral, public interest: protecting the vi-
ctim against violence. The interference
of property rights (and other property
rights), i.e. controlling the way of its use
is socially justified and allowed, becau-
se it respects the requirement of legali-
ty - legality (provided by law), and also,
seeks to achieve the general, i.e. public
interest, which is certainly protection
against domestic violence (requirement
legitimacy), which is also reflected in
the constitutional guarantee of digni-
ty and free development of personality
(Article 23 of the Constitution), invi-

olability of physical and psychological
integrity (Article 25 of the Constituti-
on) and protection of the psychological,
physical, economic and any other explo-
itation of a child (Article 64 paragraph
3 of the Constitution) as well as satis-
tying the requirement of reasonablene-
ss and proportionality. The prescribed
emergency measure is only temporary
in nature and it does not usurp (revoke)
but only restricts some property rights
of a family member who is assessed to
be likely to commit violence in the im-
mediate future (see more in: Markovi¢,
2018: 263-264). Therefore, by expelling
the perpatrator from the apartment -
the rights of the owner are restricted
only by iusutendi, not iusdispenendi
(more precisely, the right of disposal)
(Panov: 2012: 282).

In Serbia, in 2018, according to the
data kept in the unique electronic data-
base of the Ministry of Interior, out of a
total of 19,150 orders passed, a measure
of temporary expulsion of the perpetra-
tor from the apartment was issued in
8,305 of them. We emphasized that this
measure is not generally issued on its
own, which means that approximately
the same number of orders were issued,
which were simultaneously issued both
emergency measures. Interestingly, in
10% of cases (826 times), this emergen-
cy measure was imposed on a female
family member. It is interesting to note
that the largest number of these interim
measures were issued at the Police De-
partment of Novi Sad - 848, and then
at the Police Directorate of Belgrade -
821. The least perpetrators of violence
were temporarily removed from the
apartment at the Pirot Police Depart-
ment - 102, and at the Prokuplje Police
Department - 103.°

3 Data of the MIA of the Republic of Srebia, memo
05.13. No. 235-50619/19-1 as ofJunel7,2019.
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THE MEASURE OF TEMPORARY PROHIBITION OF
THE PERPETRATOR TO CONTACT THE VICTIM
OF VIOLENCE OR TO APPROACH THEM

This measure has a preventive pur-
pose - to prevent the possibility of
committing violence, without having
to restrain the victim from performing
their daily activities or to disturb their
usual life activity, but to prevent oppor-
tunities for the perpetrator to commit
violence. The measure should allow the
victim to free themselves from the fear
that a possible perpetrator will sudden-
ly appear near them and attack them.
The imposition of a measure is nece-
ssary when there is an imminent danger
that a potential perpetrator will, for the
first time, commit or repeat violence.
The conditions for its imposition exist
not only when the immediate danger
is identified that the victim of violence
will suffer violence in the near future,
but also when the risk assessment conc-
ludes that only approaching the victim
or establishing a verbal or non-verbal
contact with the potential perpetrator
of violence with the victim was a form
of psychical violence, since, in certain
situations, approaching the victim, ca-
lling on the phone, or other means of
communication can have psychological
consequences.

We see that this emergency measure
consists of two prohibitions.

The first prohibition is to prohibit
the offender from contacting the victim.
The essence of this measure is to pro-
hibit the possible perpetrator from all
forms of contact with the victim (inclu-
ding for instance the prohibition of sen-
ding e-mails on the Internet, comments
on the victim’s Facebook profile, etc.).
Even if the victim tries to make contact
with the perpetrator (e.g. by telephone)

for the duration of the prohibition, the
perpetrator must not accept the contact
(call) but ignore it and inform the police
about the event. In such situations, NPS
may conduct a procedure where it will
conduct a risk assessment and identify
the immediate danger of psychological
violence in the family by the victim,
who may at the same time become a po-
ssible perpetrator of domestic violence.
The purpose of emergency measures is
prevention - prevention of violence, but
also protection of the victim. It is argued
that communication ban is one possible
solution to limit a potential perpetrator
from being in a situation of committing
violence. In addition to being urgent
and timely, the protection of the victim
must also be efficient and effective. Du-
ring emergency measures, it is not eno-
ugh to adopt a protection plan, and for
the state authorities to “boast” on sta-
tistical data on the number of emergen-
cy measures or individual protection
plans, but also that the planned and ta-
ken protection measures have an effect
on the potential perpetrator to stop the
violence if they planned it in the future,
that is, to prevent ad hoc situations in
which the victim would be at risk. The
victim needs to feel safe, to know that
they are safe and not to be in danger,
that is, the state has done everything in
its power to protect them. Therefore, the
victim must be interviewed, provided
with information and pointed out to the
potential risks of violence, while also
considering the overall safety of other
tamily members (primarily children)
and providing adequate protection.
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The second prohibition is to prohi-
bit the perpetrator from approaching
the victim. The essence of this measure
is to prevent a possible offender from
approaching the victim. The overriding
goal of this measure is to prevent physi-
cal violence and other types of violence.
Namely, the victim should be able to
recover psychologically from traumas
experienced in the past by a possible
perpetrator, and the appearance of the
perpetrator of violence in the victim’s
vicinity is a certain form of psycholo-
gical violence. In some cases the impo-
sition of this prohibition precludes the
commission of sexual and economic vi-
olence in the family, especially when it
comes to children or the elderly and the
sick. Unlike the FL, which provided for
similar measures of domestic violen-
ce protection for a court to determine
the distance that the abuser should not
approach the victim, the LPDV did not
provide for that the NPS can set a cer-
tain distance that the perpetrator sho-
uld not approach the victim. We believe
that a violation of this measure would
exist in situations where the person to
whom the measure was issued or exten-
ded comes into the victim’s sight with

the intention of disturbing them psyc-
hologically. This means that if the per-
petrator had met the victim in a public
place, and as soon as perpetrator no-
ticed them, the perpetrator would not
have violated the emergency measure.
These are possible situations, especially
in small towns. But if the perpetrator,
by knowing the victim’s habits, tries to
meet them and approach them, e.g. if
they would deliberately visit the store
every morning at the time the victim
goes grocery shopping or near the kin-
dergarten at the time the victim brings
the children, then there would be a bre-
ach of the emergency measure.

The data from the Ministry of In-
ternal Affairs of the Republic of Ser-
bia show that in 2018 a 19,074 interim
injunctions were imposed on the per-
petrator to contact and approach a vi-
ctim of violence, most notably at the
Belgrade Police Department - 1,743 and
then at the Novi Sad Police Department
- 1,731. The least of them were prono-
unced at the Police Directorate Proku-
plje - 249. We see that this measure of
pronunciation is slightly less than 2.5
times more than the measure of tempo-
rary removal from the apartment.

VIOLATING EMERGENCY MEASURES AND
THE PROTECTIVE MEASURE “PROHIBITION
ON APPROACHING THE DAMAGED PERSON,
THE FACILITIES OR THE SCENE OF THE VIOLATION”

The Law on Prevention of Domestic
Violence in Article 36 provides for a
misdemeanor for violations of emer-
gency measures that have been issued
or extended, with a sentence of up to 60
days in prison.

“Misdemeanour proceedings in
some cases where the legal grounds for

bringing under section 190 of the Mis-
demeanor Act (MA) can be met can be
much more effective than other types
of court proceedings, with the victim
of violence being adequately protected
from further violence on the spot. The
police must bring the suspect of com-
mitting a misdemeanor, together with
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the request for initiating misdemeanor
proceedings to the magistrate of the
misdemeanor court without delay”(-
Markovi¢, 2015a: 219), or, if the legal
conditions are fulfilled, for a maximum
of 24 hours. In this way, we will protect
the victim of violence on the spot. The
applicant for initiating misdemeanor
proceedings shall propose to the court
that a verdict be delivered immediately
in application of the provisions of Ar-
ticle 308 of the MA. Namely, a convi-
ction can be enforced before its validity,
among other things, if the defendant
is punished for an offense with serious
consequences, and there is a reasonable
doubt that they will continue commi-
tting the offense, repeat the offense or
avoid the enforcement of the imposed
sanction. In addition, the provision sti-
pulated in the third paragraph of Ar-
ticle 36 of the LPDV emphasizes that
a conviction for the basic form of this
offense can be executed before its va-
lidity, according to the Misdemeanour
Act. This means that, for a violation of
an emergency violation that has been
issued or prolonged, the court may, at
the applicant'smotion, pass a judgment
that is enforceable before it becomes fi-
nal and ruling.

The Misdemeanour Act prescribes a
protective measure “prohibition of ac-
cess to the injured party, facilities or the
scene the offense” which is issued“to
prevent the perpetrator from repeating
the offense or to continue jeopardising
the injured party (the victim). This me-
asure is issued at the written request of
the applicant for the initiation of the
misdemeanor procedure or at the oral
request of the injured party pointed out
at the hearing during the misdemeanor
procedure”(Markovi¢, 2018: 218). The
court must decide on the applicant’s
request.Failing to do so will result in a

material breach of the provisions of the
misdemeanor procedure (MA, Article
247, paragraph 2).

Thus, by the verdict of the Misdeme-
anor Court in Pozarevac 01.No: 97/18
of 21, November 2018, the perpetrator
of the misdemeanor referred to in Ar-
ticle 36, paragraph 1 of the LPDV com-
mitted in circumstances (Article 45 of
the MA), with the misdemeanor re-
ferred to in Article 9, paragraph 1 of the
Law on Public Law and Order is a sin-
gle sentence of 30 days’ imprisonment,
whereby the court did not decide on
the request of the Applicant - Pozarevac
Police Directorate to impose a protecti-
ve measure on the perpetrator “prohibi-
ting access to the injured party, objects
or place of committing the offense”. The
verdict was passed as enforceable befo-
re its ruling on the applicant’s motion,
and despite the significant violation of
the misdemeanor procedure by the co-
urt, it became final (no other motion
for protective measure was decided and
the applicant did not file a complaint).

In the following example, the defen-
dant A. A. was sentenced to a fine of
20,000 dinars for committing the offen-
se referred to in Article 36, Paragraph
1 of the LPDV. On January 25, 2018, at
around 3PM the person mentioned on
the same day they violated the emer-
gency measure of temporary expulsion
from the apartment, which was issued
on January 22 at 3PM and extended by
the decision of the Primary Court in
Valjevo NP no. 22/18 as of January 23,
2018, by entering the apartment and
taking his personal belongings while
the victim’s grandmother V.A. was in
the apartment. With the same verdict
for committing the misdemeanor un-
der Article 8, paragraph 1 of the Law
on Public Law and Order (LPLP) the
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offender was fined with 10,000 dinars
for forcibly opening the front door,
which was locked on January 22 at 3PM
when they entered the apartment, using
physical force, causing damage to the
doorknob whereby causing material
damage. The court did not decide on
the request of the Ministry of the In-
terior to impose a protective measure
on the defendant “prohibiting access to
the injured party, facilities or place of
committing the offense”. The court also
refused to comply with Article 308 (1)
(2) of the MA so the judgment did not
become enforceable before it became
final and ruling. The Misdemeanor Co-
urt of Appeal sustained the applicant’s
appeal (it was well founded), overruled
the first instance verdict on the grounds
of material breach of the misdemeanor
proceedings referred to in Article 264,
paragraph 2, item 3 of the MA, and re-
mitted the case for retrial and decision
(The judgement of the Misdemeanour
Court, Przn No. 21/18 as of February
2018:2).

The reasoning of the judgment sta-
tes that one of the reasons for making
such a decision is that: “the first-instan-
ce court did not consider or decide on
the protective measure, or gave reasons
whether the conditions for the imposi-
tion of the protective measure were ful-
filled or not, and for what reason.”

It is interesting that the defendant
in this case, A.A., also violated the se-
cond emergency measure after the first
instance verdict — an interim ban on
contacting and approaching the victim
B. A. (both emergency measures issued
and extended by the decision of the Pri-
mary Court in Valjevo NP No. 22/18 of
23 January, 2018) by repeatedly conta-
cting the injured party by telephone (as
determined by a forensic examination

of the injured party V. A’s cell phone).
The perpatrator was brought to a judge
of the misdemeanor court under Article
190 of the MA, where he was sentenced
to 15 days of imprisonment, which was
enforceable immediately pursuant to
Article 308 of the MA. (The judgement
of the Misdemeanour Court in Valjevo
6Prn. 9/18 as of January :29)

By the same judgment, the appli-
cant’s motion to impose a protective
measure on the defendant was rejected.
The Misdemeanor Court of Appeal su-
stained the applicant’s appeal and rever-
sed the First Instance Verdict, imposing
a protective measure on the accused A.
A. for a period of six months from the
date of enforcement of this verdict. The
following was stated in the rationale
of the judgment: “Having in mind the
established factual situation, as well as
the fact that the defendant contacted
the injured V. A. herein by the telep-
hone of their sister A. G. within a short
time after the extension of the emer-
gency measure and by the decision of
the Primary Court in Valjevo, whereby
showing perseverance in the conduct of
the offense for which they were found
responsible for and continued to thre-
aten the injured party, and the identity
of the defendant as well as the degree of
vulnerability of the injured party, at the
request of a court of second instance on
the basis of the established condition, it
is necessary, as stated by the Applicant
in its appeal, to impose a protective me-
asure to the defendant A. A.(...) pursu-
ant to Article 61 of the MA. In view of
the aforementioned, this court passed
its decision as in the operative part of
the judgment, but pursuant to Article
61, paragraph 4 of the MA, the prohi-
bited approach to the injured party me-
asure also includes the prohibition of
access to the apartment or household
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during the period for which the prohi-
bition applies.”

“The decision of the court imposing
a restraining order must include: the
time period in which it is enforced, in-
formation on the persons the offender
may not access, an indication of the faci-
lities that he may not access and at what
time, places or locations within which
the offender is prohibited.” This measu-
re, regardless of whether the offense was
committed in a shared dwelling, “also
includes a measure prohibiting access
to a shared dwelling or household du-
ring the period covered by the prohibi-
tion. A protective restraining order may
be imposed for up to one year, counting
from the enforceability of the judgmen-
t”(the MA, Article 61). Pursuant to the
provisions of the MA, the said measure
should run from the day the judgment
is enforced, however, if the defendant is
sentenced to imprisonment, the measu-
re is not counted for the duration of this
measure, as provided for in Article 89a
of the CC. Namely, Article 310 of the
MA provides for, inter alia, that “impri-
sonment and protective measures shall
be executed in accordance with the law
governing the execution of criminal
sanctions, unless otherwise provided
by this Law”. For this reason, we will
apply the provision of Article 89a of the
CC and the sentence of imprisonment
imposed by the judgment will not be
counted for the duration of the prote-
ctive measure. “The injured party shall
be notified on the decision of the court
imposing a restraining order as well as:
the police department competent for
the execution of the measur; the com-
petent guardianship authority if the
measure relates to a ban on the perpe-
trator’s approach to children, spouse or
family members”(the MA, Article 61,
Paragraph 6).

If the punished person “who has
been issueda restraining order by an
enforceable verdict, and who approac-
hes the injured party, premises or the
place of the committed offense during
the measure or makes contact with the
injured party in an unlawful manner or
at an inappropriate time, they shall be
sanctioned by the regulation providing
for the offense for which this measure
was issued”’(the MA, Article 62). The
misdemeanor referred to in Article 36,
paragraph 1 of the LPDV is punishable
by a sentence of up to 60 days of im-
prisonment so that an identical senten-
ce can also be imposed for a violation
of the protective measure if it has been
previously imposed for that offense.

Thus, for committing the offenses re-
ferred to in Article 36, paragraph 1 of
the LPDV, the defendant S.S. was sen-
tenced to 60 days in prison and given
a protective measure of “prohibition
toapproach the injured party, premises
or the place of committing the offense”
for a period of three months, counting
from the day the judgment was enfor-
ced because the judgment rendered it
enforceable even before it became final.
Namely, on September 13, 2018, the
oftender was found by the NPS walking
around in the company of their mot-
her, who was the victim of violence, at
about 10:20AM, and on September, 7
2018 they were issued and prolonged
the emergency measure of temporary
restraining order and communication
in relation to the victim. On Novem-
ber 26, 2018, after serving a prison sen-
tence, the defendant S.S. was found by
the NPS in the family apartment where
their mother resides, for the duration
of the above protective measure. The
offender was remanded to the magistra-
te after being detained for committing
the misdemeanor referred to in Artic-
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le 62 of the MA in relation to Article
36, paragraph 1 of the LPDV. They were
sentenced to 60 days imprisonment and
a one-year protective measure “prohibi-
ted approach to the injured party, pre-
mises or place of the offense”.

In the following example, the defen-
dant R. Z. was sentenced to 60 days in
prison for violating the protective me-
asure “prohibition of approaching the
injured party, premises or the place of
committing the offense”, which was im-
posed to them for 10 months for com-
mitting the offense referred to in Article
36 of the LPDV. For committing a new
offense, in addition to their sentence,
the defendant was sentenced to a new
protective measure of the same content
for a period of 12 months. Namely, they
were found by police officers in the fa-
mily home of the injured - family mem-
bers, thereby violating the prohibiti-
on to approach the victim, that is, the
premises - the family house where the
injured parties live.

There is a possibility that an emer-
gency measure that has been prolonged
may be violated repeatedly, with the
offender not available to the police and
the court. In that case, a single misde-
meanor proceeding will be conducted
according to their invention, whereby a
“prolonged misdemeanor is committed
because the perpetrator with a single
intent makes more of the same time-re-
lated misdemeanors, which constitute
a whole due to the identity of some of
the following circumstances: the injured
party, the identity of the case the offen-
se, the use of the same situation or a la-
sting relationship, the unity of the place
or space of the offense. In such cases, for
offenses referred to in Article 36 section
1 committed in concurrence of offenses,

a single sentence of up to 90 days may
be imposed.” (the MA, Article 46).

There are also situations where an
emergency measure that has been pro-
longed is violated two or more times
and individual misdemeanor procee-
dings are conducted. Namely, the dura-
tion of emergency measures that have
been extended is 32 days from the mo-
ment the order comes, so it may hap-
pen that the perpetrator violates an
emergency measure, is sentenced, and
then again violates the same emergen-
cy measure. Thus, the offender G. A.
who was sentenced to 10 days in pri-
son on October10, 2018, violated both
emergency measures extended by the
decision of the Primary Court in Sabac
7.P2N567/18 as of October, 6 2018. Af-
ter coming out of prison onNovember
2, 2018, the person mentioned violated
again both of the emergency measures
which were still effective. The new ver-
dict sentenced them to 30 days in pri-
son. In both cases, the applicant did not
propose the imposition of a protective
measure for the initiation of the mis-
demeanour proceedings, and therefore
the court could not even order it. Al-
though it is evident from this example
that the victim will not be protected
by the release of the offender and the
emergency measures will expire at that
moment unless the prosecutor, CSR or
other authorized person files a lawsuit
to determine the protection measures
under the provisions of the MA. The-
refore, with the new knowledge of the
existence of a threat of domestic vio-
lence, the competent police officer must
reinitiate a new procedure under the
provisions of the LPDV.

In the Republic of Serbia, for the
first two years of the application of the
LPDV, there were 3,432 violations re-
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ferred to in Article 36, paragraph 1 of
this Law, most notably in the Novi Sad
Police Administration - 331, in Belgra-
de 272, in Ni§ 260, Pozarevac 216, in
Leskovac 202, and the least in Proku-
plie 35 and Prijepolje 39. Most of the
persons were convicted in Novi Sad
- 282, imprisonment 268, followed by
Belgrade - 234, imprisonment 200, Ni§
-222, and imprisonment 207. It is inte-
resting that the most severe sentences
are pronounced in Belgrade, where 78
sentences were handed down, which
are over 30 days, followed byNis, where

there were 73 such sentences, and then
in Novi Sad, where 47 of them were
pronounced. We see that the strictest
criminal policy of the courts is in Ni§
because 35% of imprisonment was pro-
nounced for more than 30 days. Most
of the protective measures “the prohi-
bition of approaching the injured par-
ty, objects or place of committing the
offense” were issued in Valjevo 35 (and
93 persons convicted), in Belgrade 16,
Novi Sad 6, and in Sabac 1. In other po-
lice departments this protective measu-
re was not pronounced.

CONCLUSION

In order to obtain relevant informa-
tion, it is necessary to introduce as soon
as possible a Central Record of Dome-
stic Violence Cases. The LPDV clearly
stipulated this, and sets forth deadlines
for this, but Article 32 has not yet been
applied. In the first two years of the
application of this law, each competent
authority has been keeping its records,
with the case of domestic violence not
having a unique number. A recent sur-
vey shows that in the period between
June 1,2017, and May 31, 2018, 56.5%
of emergency measures were extended
(Boskovi¢, Puhaca, 2019:44). Accor-
ding to the data of the Ministry of Inter-
nal Affairs for 2018 out of 27,202 pro-
nounced emergency measures, 17,083
or 63% were extended. However, ac-
cording to the Republic Public Prose-
cution, 17,915 motions to extend emer-
gency measures were filed and the court
adopted 17,300 and the Ministry of Ju-
stice gives similar data as the Republic
Public Prosecution. There were 17,783
proceedings for the prevention of do-
mestic violence. If we cross this data,

we will come to a different conclusi-
on with respect to investigations using
only the data of the MIA, most proba-
bly because the decisions on prolonged
emergency measures are not kept up to
date by the competent police officers
in official records. Our 2018 survey
shows that for 94% of the orders, the
public prosecution makes a proposal to
extend emergency measures, and the
court adopts 97% of the proposals. In
conclusion, of the ten emergency me-
asures, nine are extended. This shows
us that the police perform a good risk
assessment and adequately pronounce
emergency measures. In this way, we
wanted to point out what kind of mista-
kes in reaching conclusions could lead
to the use of wrong data.

The research we conducted shows us
that the protective measure “the prohi-
bition of approaching the injured party,
objects or the place of committing the
offense” is pronounced the most in the
territory of the Kolubara Administrati-
ve District; in the territory of the Poli-
ce Administration of Novi Sad towards
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2%, whereas in the area of 23 regional
police departments this protective mea-
sure was not pronounced. The main rea-
son is that authorized applicants do not
make such a motion in the request for
misdemeanour proceedings. However,
what is not taken into account is that
by imposing this measure, the victim
of violence can be effectively protected
for a longer period. The overriding goal
of imposing measures should be effe-
ctiveness and efficiency in achieving
results, i.e. every police officer mana-
ger and the competent police officer in
their work should think about how to
do the right thing in the right way when
dealing with the protection against the
domestic violence.

Furthermore, we consider it more
expedient that seeing that LPDV alre-
ady regulates criminal proceedings in
one part should have also provided the
reasons for the obligatory initiation of
court proceedings for determining me-
asures of protection under the Family
Law. Namely, from the research we con-
ducted, we can conclude that emergen-
cy measures have become the dominant
measures for the protection of victims of
domestic violence, with a large number
of recidivist - they are pronounced se-
veral times during the year for the same
persons and are not accompanied by
family protection measures. Moreover,
the competent authorities in a negligi-
ble number of cases file lawsuits for the
determination of protection measures.
According to the Ministry of Justice, in
2018, 2,479 lawsuits were filed with the
courts in Serbia to determine protection
measures, and 17,783 cases for exten-
sion of emergency measures were ope-
ned. According to the data from the Re-
public Public Prosecution, in the same
period the primary public prosecution
filed 297 lawsuits for determining pro-

tective measures(out of whichPrimary
Public ProsecutionZrenjanin-216, Pri-
mary Public ProsecutionNi§ -67 and
Primary Public Prosecution Sabac - 54*)
as well as 17,915 motions for extending
the emergency measures.”This means
that in the courts of general jurisdicti-
on this year there have been seven times
more proceedings under the provisions
of the Law on Prevention of Domestic
Violence than under the provisions of
the Family Law, and three basic public
prosecutors make an exception in filing
lawsuits for the determination of prote-
ction measures. They filed as many as 2/3
of the total number of lawsuits filed by
all public prosecutors. We consider that
the main reason for the small number
of lawsuits filed, and the uneven practi-
ces of public prosecutors, is the same as
the reason why the police do not make
proposals for the protection measures
in misdemeanour proceedings - there is
no obligation for the public prosecutors
and the guardianship authority, whi-
ch are alternatively designated for that
purpose by law, to file a lawsuit, i.e. they
are left to decide whether or not to file a
lawsuit. Such is not the case with emer-
gency measures, when the legal requi-
rements are fulfilled, the police have a
duty to pronounce them, and the public
prosecution submits a motion to the co-
urt for extension. That is why, according
to the MIA, in 2018, in the reported
27,738 events, 19,150 orders were issued
declaring 27,202 emergency measures.
Orders were issued in 16,377 cases to
males. In addition there were 30,992 ca-
sualties recorded, of which 29,104 were
adults and 1,077 were under the age of
14 at the time of reporting the event.
The largest number of victims is fema-

4 The memo of the Primary Court in Sabac, SU
VIII- 42 -10/2019 as of June 20,2019.

5 The memo of the Republic Public Prosecution,
No. Pi 37/19, as of June 12,2019.
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le - 22,212. Based on the above, we can
conclude that the emergency measures
have become the dominant way of pro-
tecting victims of domestic violence,
primarily adults (94%), most of them

was made to a possible male offender.
These data also confirm to us the results
of numerous studies so far that the per-
petrators of violence are men and the
victims are women, in most cases.

female (72%), whereby in 85% the order
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CAUSE AND EFFECT RELATION BETWEEN
THE CURRENT MIGRATIONS AND TERRORISM
IN WESTERN EUROPE
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Academy for National Security, Belgrade
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Abstract: The key subject analyzed within this article - the existence, and char-
acter, of the cause and effect connection in regard to the current migrant crisis
and the rise of terrorist activity in Western Europe — required first a look back
at the terms terrorism and migration, their respective characterisitics, as well as
the geopolitical factors affecting them; secondly, it required an analysis of their
mutual interaction; and finally, a comparison of the points of view taken by all
the parties involved when approaching this problem, as well as determining
certain potential solutions to the myriad of problems caused by the migrant
crisis. This subject, we feel, is relevant due to the important role terrorism has
in causing the migration of muslim population from Africa and the Middle East
toward the European Union, as well as the potential effect of the said migra-
tion on the spreading of terrorism within Europe itself. Whilst researching the
literature needed to write this article, the authors used the method of content
analysis. Existence of the direct link between terrorism - as one of the causes of
migrations, and migrations - as a condition helping the expansion of terrorism
into Europe, presents itself as a result of the conducted research.

Keywords: terrorism, migration, radicalization, transfer of violence, infiltration.

INTRODUCTION

Among the security risks facing the
modern states, terrorism takes one of
the spots at the very top of the list. It
could be said that it even surpasses the
dangers such as nuclear or world war, if

1 cvele1981@gmail.com

for no other reason than for the fact that
these armed conflicts are only potentail
threats, which present almost equal dan-
gers for both parties involved, while ter-
orrism stands as a very real form of risk,
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which carries of its share of lives almost
daily (Statista, 2017)%.

What makes terrorism especial-
ly problematic from the standpoint of
those tasked with fighting it is the all
too often inability of determining one’s
opponent, meaning that a terrorist act
can be carried out by almost anyone. At
times, it takes only one person to cause
the chaos of terrorist strike, like the one
that happened in Nice on July 14th, 2016
(BBC, 2016)°. Combating this type of
warfare - for which we can safely say
that it will be even more present in the
tuture, since the nuclear potential of
the most powerful of the worlds states
will keep the status-quo when speaking
of the open conflict of wider scales, is
largely down to successful prevention
of the escalation of violence. However, it
is not enough to just act repressively in
order to prevent future terrorist acts; we
have to deal with long-term structural
solutions that address the problems trig-
gering the very appearance of terrorism.
(Zwitter, 2011: 7-13)

Prevention depends on a multitude of
factors, ranging from the economic and
geopolitical situation, through social re-
lations in individual countries - whether
it is the countries from which the terror-
ists come from or those they are heading
for; to the financial and numerical pow-
ers of the agencies that fight terrorism.
Not even science itself has a unique po-
sition on this phenomenon. The defini-
tions include everything from the strat-
egy of political communication for the
psychological manipulation of masses by
which unarmed civilians (and persons

21In 2016 alone, 25,621 people were killed by ter-
rorists. See: "Number of casualties due to terror-
ism worldwide between 2006 and 2017"

3 Mohamed Lahouaiej Bouhlel is a typical ex-
ample of the perpetrator of a terrorist act that
has been radicalized over the Internet and was
working alone.

who do not participate actively in armed
conflicts, such as prisoners) are deliber-
ately chosen for victims to impress third
parties (Schmid, 2016:14), through the
spreading of fear and panic (Dragojlovi¢,
Jovanovi¢, 2016: 65), to those stating that
terrorism is carried out by a subnational
or non-state entity (Hoffman, 1998:43).
Common to all definitions of terrorism
as a concept is that it is aimed at achiev-
ing a political-interest objective and that
its perpetrators primarily use violence to
create an atmosphere of fear in order to

achieve the goals of the organization be-
hind them.

Since terrorism is often a reaction
to the conflicts of the unequals, such as
those in Iraq and Afghanistan since the
beginning of the 21Ist century (Stern,
McBride, 2003) and the current one in
Syria, meaning that the agents of ter-
rorism have an opponent that is more
powerful than them, for the success of
the terrorist act the anonymity of the
perpetrator until the implementation
phase is crucial. Anonymity also brings
with it the fact that even less courageous
and marginal groups can be motivated
to commit a terrorist act, since the fear
of retribution and punishment is signif-
icantly reduced (Silke, 2003:85). With
this in mind, over the past several years,
and especially with the exacerbation of
the conflict in the Arab world, migration
to the European Union has grown into a
very serious security challenge*(Mijalk-
ovié, 2016:5).

Migrations themselves, if we define
them as entering [immigration] or ex-

4 Tt is estimated that in 2005 some 175 million
people in the world had the status of an interna-
tional migrant, in 2013 there were around 214
million, 2016, there are more than 224 million.
A logical conclusion is that migrations evolved,
and that they also evolved the risks and threats
of migration to the security of people, states and
international communities.
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iting [emigration] by (groups of) peo-
ple from one or another, usually a very
distant, location with the intention of
settling there, permanently or tempo-
rarily, pose a challenge to the security of
all states on the route they encompass.
Whether voluntary or involuntary, le-
gal or illegal, they involve the need for,
primarily security, control of persons
participating in them, whether they are
leaving or entering a country (Schmid,
2016:14). The current refugee crisis,
whose roots can be traced back to the
“period between 2007 and 2011 when
the first major groups of migrants from
Africa and the Middle East started on
the EU path” (Gaji¢, 2016:81), has raised
this need to an even higher level since
it carries a great potential risk of the

presence of anonymous terrorist agent
among the refugee population. The risk
of the possibility that among the sea of
refugees, set in motion by the conflicts
with a clear stamp of Islamist terrorist
organizations, there is even one member
of these organizations is not something
that the country in which they immi-
grate can accept.

In a world under pressure from the
threat of a nuclear war, migration can
be a major security challenge (Simeu-
novi¢, 2015:7). The interconnectedness
of these two phenomena, whether one
causes another or they overlap each oth-
er, must be at the very center of interest
for both science and the security agen-
cies of all countries.

TERRORISM (VIOLENCE) AS A TRIGGER FOR MIGRATION

When speaking about the securi-
ty challenges that the problems of ter-
rorism and migration carry, we can no
longer talk about individual countries
and their approach to solving the giv-
en problems. The world has long since
passed such a framework of consider-
ations. According to A. Gaji¢, both of
these phenomena must be evaluated as
“accompanying the globalization” (Ga-
ji¢, 2016:77). In his presentation, Gaji¢
focuses on the “migration and fate of mi-
grants” (Gaji¢, 2016:77), but if we look
at the facts, we will see that countries
like Syria, Iraq and Afghanistan, which
are the scene of armed conflicts and a
large number of terrorist attacks, are
also some of the biggest refugee sourc-
es (de Wenden, 2016:118), and thus the
link between migration and terrorism
becomes clearer.

In the context of globalization, which
leads to the intensification of social re-
lations on the world stage, connecting
distant places in such a way that the
events that have taken place miles away
influence local events and vice versa
(Giddens, 1988:69), the old conflicts be-
tween East and West gain a completely
new form. The disbalance that emerged
in the field of military and political pow-
er with the fall of the Berlin Wall, led
to a situation in which the West, led by
US military and NATO, found itself in a
global conflict with terrorism, especially
Islamist, after the September 11, 2001.

As Islamist terrorism, which has its
roots in the jihadist movement, which
is experiencing an expansion with the
Soviet-Afghan conflicts of the 1980s
(Neumann, 2014: 9)°. with the arrival

5 The Jihadist movement advocates and justifies
armed struggle and brutal acts of violence, while
diminishing the importance of the spiritual and
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of the 21st century, assumed the place
of the leading danger to global security,
whether it was “internal or internation-
al” (Dragojlovi¢, Jovanovi¢, 2016:63) the
focus of the conflict transferred to the
territories of the countries of the Middle
East (Voronkova, 2017: 5)° and North
Africa. US interventionism, with the
support of NATO, had, at least as an offi-
cial, task to root out terrorism and bring
democracy to the then authoritarian re-
gimes. Whether the justification that the
West used after the 2001 US attacks hid
oil or some other state or corporate in-
terest, is a question that does not have an
answer, at least not a definite one.

What can, however, be said with cer-
tainty is that foreign interventions often
make bad situations worse, prolong con-
flicts and lead to asymmetric tactics of
resistance groups - including terrorism
(Schmid, 2016:29). In Iraq alone, where
the international coalition has system-
atically reduced the ISIS territory, the
number of victims of terrorist attacks in
2016 rose more than anywhere else in
the world, with 2,800 more deaths than
the previous year (Institute for econom-
ics & peace, 2017: 18). In addition to the
escalation of terrorism and related vio-
lence, a phenomenon that also follows
international military interventions are
refugee crises (Schmid, 2016: 47)".

non-violent version of jihad, for the defense of
Muslim countries and the liberation of the um-
mah. The movement represents salafistic teach-
ing, which promotes the extremely narrow and
puritanical interpretation of the Sunni Islam, im-
poses its own vision of society and rejects every
kind of human laws and democracy.

6 The war in Syria with 50,000 new victims in
2016 reached a figure of about 290,000 since
2011, while the conflicts in Iraq and Afghanistan
in 2016 added to their own number of victims
another 17,000, or 16,000 lives.

7 The overreaction of the US and intervention
in Iraq in 2003 (when Saddam Hussein was
wrongly accused of supporting Al Qaeda and
possessing weapons of mass destruction) alone,
directly or indirectly led to the deaths of between

Although terrorism can be seen as a
protest against foreign intervention by
the individual states (Robbins, 2017), the
supranational coalitions and the leading
Western countries and their military ac-
tions are not the only ones responsible
for the intensification of conflict on both
military and political scene. Political and
media factors are very important, often
synergistically influencing the develop-
ment of the geopolitical situation.

The weakness of the state as a system
in the Middle East, Afghanistan and
North Africa, shown in the political,
economic and social instability, opened
the way, through internal conflicts and
external interventions, for various forms
of violence, violation of human rights
and the destruction of material and cul-
tural goods. In such a situation, it is not
surprising that the answer by the widest
civilian population have been the mass
migrations, primarily towards Western
Europe (Beris$a, Raki¢, 2016:36).

Terrorism, as it consciously attacks
the civilian population, is one of the
most influential causes of international
migration. The greater the number of
terrorist acts in a country and the higher
the rate of mortality as a consequence of
the same, the greater the number of peo-
ple migrating from that country (Hasan,
2018)%. From this point of view, we can
classify terrorism as a so-called “push”
factor, that is, the one that starts mi-

137,000 and 165,000 civilians and internal dis-
placement around 1,300,000 people, as well as
the creation of more than 1,400,000 refugees.
The US intervention in Afghanistan and attacks
across the border with Pakistan after September
11,2001 cost about 26 000 and 21 500 civilians ...
The population of Afghan refugees in Pakistan is
around 1 500 000 documented people.

8 With nearly 600,000 registered refugees from
Syria in 2017, their total number in Turkey has
risen to 3,400,000. Only a small portion of them
managed to continue migration to Western Eu-
rope. See: Hasan, H., "What awaits Syrian refu-
gees in 20187?".
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grants from their previous environment
(Gaji¢, 2016:77). However, terrorism is
not the only phenomenon that affects
the emergence of migration; the terror
of the government, as well as economic
and environmental factors can largely be
responsible for the international move-
ment of the population.

When we talk about a “weak state” as
a favorable ground for terrorist organi-
zations, and the growth of their impact
on the movement of the population, it
should be said that these are countries
that either support terrorism, such as the
Taliban regime in Afghanistan from 1996
to 2001, or are, like Lebanon, too weak to
oppose it. The third type of environment
in which terrorism can be the trigger of
migration is a terrorist proto-state, such
as the ISIS, from whose territories by July
2017, international refugees or those in-
ternally displaced, totaled over 8,000,000
people ( BBC, 2018) °.

Under these circumstances, terror-
ism can trigger three types of population
response: fighting, fleeing and hiding
(Schmid, 2016:16). For us, certainly the
most interesting is the most common
one (whenever there are conditions for
it), which is flight, ie migration. It is a
9 Over 5,500,000 Syrians have left the country,

while 2,800,000 Iraqis have been internally dis-
placed since the ISIS conflict.

rarity that an isolated terrorist act caus-
es a massive population movement, but
within “weak states” the civilian popula-
tion is almost always exposed to a series
of brutal terrorist attacks.

Such serial attacks, characterized by
non-discriminatory violence, lead to
fear among the population and the nat-
ural need to move away from the source
of danger. Such a reaction is often ex-
actly what the perpetrators are attack-
ing and expecting. There are indications
that ISIS has not only attempted to tax
migrants and thus fund further terrorist
acts, but also through the refugee flows
tried to infiltrate its fighters, especially
returnees from other battlefields, which
is a huge challenge for the security of
the European countries which these
migrants are striving to reach (Schmid,
2016:28).

Whether we are talking about mi-
gration as a planned consequence of
terrorist acts or just as a follow-up phe-
nomenon in the states that are affected
by a high degree of terrorist activity, it is
clear that terrorism and migration are in
a causal relationship. What we can also
claim is that both phenomena are closely
linked to the absence of a powerful state
apparatus, especially in the countries of
the Arab world.

MIGRATIONS - A TRANSIT OF VIOLENCE

In the conditions of the migrant crisis,
which has been threatening the world’s
security outlook for almost a decade, the
media have become extremely effective
weapons in creating a xenophobic envi-
ronment. Whether it is Silvio Berlusconi
who declares that western civilization is
superior to Islamic (Pavlicevi¢, 2016:65),

Viktor Orban, who takes for himself the
position of the defender of Christianity
and raises the wall at the border, or the
Tramp that recognizes Jerusalem as the
capital of the city in an already very heat-
ed atmosphere (Wilson center, 2017)",

10 Although the US media and administration
emphasize that this is a cessation of the US's
"double game" with Israel and Palestine, it is a
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the demarcation line between “us and
them” becomes clear. The animosity
towards Muslims in Europe is affirmed
primarily by the right-wing or extreme
right, which sees them as a threat to Eu-
ropean culture, and, in contrast to the
official stance of the EU which implies
tolerance, regards them as deviant, ene-
mies and terrorists (Pavlic¢evié, 2016:64).

The other side does not lag behind
in this fight. One of the goals of the ter-
rorist organizations is the free access to
the world media system through pub-
lic violence, which is always reported
(Schmid, 2016:16). The escalation of
conflicts and social polarization, which
terrorists are striving for, are also pull-
ing a precise line between friends and
enemies, so ISIS claims that it is the per-
sonal duty of all Muslims to migrate to
Caliphate (Schmid, 2016:3), while all
those who leave it are treated as infidels.
The Internet and social networks open
endless possibilities of publishing var-
ious messages, as well as radicalization
and recruitment of new fighters, espe-
cially among the young Muslims from
the West. “The German newspaper,
Deutsche Welle, states that about 400
jihadists from Germany are fighting on
the side of the ISIS, and that this number
is unofficially over 1800 militants” (Des-
potovi¢, 2016:21), which is sufficient
proof of the efficiency of the Internet in
the hands of terrorists.

Terrorist organizations are also bene-
fiting from the fact that, after the fall of
the Arab Spring, many Muslims have be-
come convinced that nonviolent change
is not possible (Parezanovi¢, 2012)". In

clear risk that such a move would further dis-
tance Mahmoud Abbas from the negotiating
table.

11 According to Marko Parezanovic, Syria is a
classic example for a theoretical analysis of the
phenomenon that manifests itself when a failed
political upheaval turns into a more complex

such an atmosphere of hostility, we can
expect only further spreading of the
conflict. In addition to the existing one
toward the EU the new direction of ter-
rorist activity could be towards the north
and Russia, especially after the serious
involvement of Russia in the conflict in
Syria (Dnevnik.hr, 2017)".

The extent of migration from the
turmoil and war affected countries
of North Africa and the Middle East,
whose alarming peak reached in 2015,
again draws the attention of the world,
and especially the public in Europe - as
a primary participant in the process of
caring for the migrants and neutralizing
the negative effects of this social phe-
nomenon. The significance of this and
the accompanying phenomena is best
seen in the UN estimation that there are
currently 71 million different migrants
in Europe (Simeunovi¢, 2017:32). These
numbers are only likely to grow in the
foreseeable future (Kern, 2017)%.

The movement of the peoples in its
various manifestations has characterized
human history since its creation. Look-
ing at the “closer” past (post-Cold War
period), migratory movements, as A.

form of social conflict, such as terrorism, the
guerrilla action, or an armed conflict of wider
proportions.

12 "The coalition led by America, supported by
the Syrian army and Russia, has thrown out the
Islamic State from Syria and Iraq, its post-war
strongholds, after which many ISIS fighters end-
ed up in Avanistan, warns Zamir Kabulov, head
of the Middle East Department of the Russian
Ministry of Foreign Affairs. "Russia was among
the first countries to warn of the expansion of
ISIS in Afghanistan. Lately, the Islamic State
has increased the presence in that country. Ac-
cording to our estimation, their strength counts
more than 10,000 combatants, and they continue
to grow. This includes new fighters who gained
experience on the battlefields in Syria and Iraq,
"Kabulov told RIA Novosti".

13 The Muslim population in Germany could
rise to 20 million by 2020, according to the pres-
ident of the Bavarian Association of Local Gov-
ernments Uwe Brandl.
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Schmid emphasizes, can be seen through
the prism of numerous factors among

which he highlights the following:

a) Unequal distribution of wealth at
global level - one percent of people own
as much as the rest of human population,

b) A demographic explosion of the
population combined with economic
stagnation, with the population rising
faster than the economy, which is par-
ticularly characteristic of parts of Africa
and the Middle East,

c) Mass global unemployment (cur-
rently 200,000,000 people according to
the ILO’s estimates) and the emergence
of an even more massive “working poor”
category (income of employees below
the border for the smooth functioning
of individuals and families),

d) Environmental degradation (char-
acterized by floods, desertification, for-
est destruction, water shortages in large
measure, uncontrolled exploitation of
natural resources in countries of ori-
gin of migrants) (Miljlkovi¢, Petrovi¢,
2016:2)",

e) Changes in the tactics of warfare
that have transformed the civilian pop-
ulation into the main target, creating
internal and external migration move-
ments within countries affected by the
conflict,

t) The re-emergence of exclusive na-
tionalism and the rise of religious intol-
erance, which cause ethnic and religious
cleansing,

g) A technical and technological rev-
olution in transport that allows mass mi-
gration over long distances,

14 "Due to serious and permanent degradation
of the environment due to pollution, natural or
technical-technological disasters, the existing
living environment makes it impossible for the
population to live and work, or makes the life
of the population difficult and problematic with
numerous health problems."

h) The expansion of smuggling and
trafficking of humans as a highly prof-
itable, low-risk business by organized
crime, which provides false papers,
transport, entry and exploitation to
those who are capable and willing to pay
(Mijalkovi¢, Petrovi¢, 2016: 3)*,

i) The presence of ethnic diaspora in
“global cities” abroad that make bridg-
es for voluntary legal migration (eg
through family reunification) and illegal
migration (eg through trafficking in hu-
man beings, employment in an illegal or
“black” labor market) (Schmid, 2016:15;
Mijalkovi¢, Petrovi¢, 2016: 6)'°.

The current migrant crisis has conse-
quences for three continents, bringing
with it the appearance of a new form
of migration movements “the fami-
ly migration” (Mihi¢, 2016:111)."” We
should add to this the fact that the larg-
est number of migrants come from Syr-
ia, Iraq and Afghanistan, the territories
that represent the fertile ground for the
operation and development of terrorist
organizations, and their focused radical-
ization of youth (Le¢i¢, 2017:107; Cerin,
2017)'8. The danger of possible infiltra-

15 It is claimed that this is, behind only traffick-
ing in narcotics and weapons, the most cost-ef-
fective crime-organized business that, just since
the beginning of this century, makes a billion
dollars a year in Europe, with the minimal risk.
16 The consequences of mass migrations are
the destabilization of the existing national labor
markets due to the massive inflow of new labor.
At the same time, these new so called black labor
markets, which destabilizes the legal labor mar-
ket, public finances and the state budget, also
"jeopardize” the existing black labor markets.

17 The percentage of women and children trans-
iting into EU countries during the previous year
(2015) was unrecorded in recent human history.
18 These claims are supported by the German
media's reports of the attempts by a 12-year-old
boy of Iraqi descent to install an explosive device
at a New Year's fair in Ludwigshafen (a person
believed to be the youngest person in Europe ar-
rested for suspicion of planning a terrorist act) ...
... Then the arrest of two boys aged 15 and 17 in
the southern German province of Baden-Wiirt-
temberg, who planned armed attacks around
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tion (in a new form of migration move-
ment) of indoctrinated and radicalized
members of this part of the population
is significant (Cerin, 2017)".

A special security challenge is illegal
migration movements (smuggling of
migrants and human trafficking), whose
fluctuation is accompanied by continu-
ous recruitment, illegal transportation
and reception in the countries of desti-
nation by criminal organizations (Mihic,
2016:111). This leaves additional space
for radicalized members to continue
covert activities outside the “scanner” of
the security sector, as well as the possi-
bility of upgrading already established
links in criminal circles by linking to
illegal arms, documents and narcotics
markets (Schmid, 2016: 8)%°.

Taking into consideration the essence
of migration, we note that they carry a
security risk (they destroy national bor-
ders, change the ethnic, age, religious,
educational and working structure of
the population, increase crime rates,
abuse social programs, are followed by
the boycott of the host country culture,
and impose their own way of life aris-
ing from the religious and social condi-
tions in the country of origin ...) of fur-
ther increased infiltration of radicalized
members of terrorist organizations. The
investigation, which was conducted after
the attack in Paris in 2015, shows that a

Frankfurt.... French authorities arresting three
15-year-olds linked to jihadists and planned at-
tacks last year... ... In Austria, fourteen six-year-
olds were recruiting their peers on behalf of the
Islamists.

19 According to State Department PR member
John Kirby, ISIL originally used children in the
collecting information, and is now using them
to commit suicide attacks. Kirby added that in
the first three months of 2015, ISIL recruited and
trained 400 children for fighting.

20 At one point in 2015, only 25 to 30 percent of
refugees arriving in Germany had passports or
other valid documents.

Syrian citizen who took part in it had
passed through the Balkan route and
the Republic of Serbia in October 2015
(Leci¢, 2017:109). In addition, coming
from the war-torn area of the Middle
East, Nabil Fadli, a suicide bomber who
killed ten German tourists on the Sultan
Ahmet Square in Istanbul on January 12,
2016, entered the country as an asylum
seeker a week earlier. Tunisian Valid Sal-
ihi, whose registration was carried out at
a reception center in Germany, attacked
a police station in Paris on the occasion
of the anniversary of the attack on the
newspaper, Charlie Ebdo (Mijalkovic,
2016:28). The cases above are examples
of the abuse of the migratory popula-
tion for infiltration of the radicalized
members of terrorist organizations (See,
2018: 9)*', by which the transfer of vio-
lence into the territory of a centuries-old
enemy is carried out. The migrant pop-
ulation, one part of it that is, carrying its
past with itself, brings animosity that can
lead to new conflicts, which significantly
increases the danger of terrorist activity.
Special responsibility lies with the host
country, which must make adequate
efforts to achieve the social integration
of migrants, especially in avoiding any
form of segregation, which would make
it easier for the various extremist groups
to become involved.

21 A problem apart is the returnees from
the Middleeastern battlefields, who in large
percentage show unpredictability in behavior,
due to the fact that a significant proportion of
them suffer from PTSD. They are candidates for
direct or indirect terrorist action under the so-
called "lone wolf" principle, as well as potential
agents of radicalization of other persons and
other operational and technical tasks. Also, the
so-called "veteran's effect" makes the terrorist
acts, implemented by these persons, have a
greater chance of "success" and a greater number
of victims.
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POSSIBLE EU RESPONSES TO THE SECURITY CHALLENGES
OF THE MIGRANT CRISIS AND THE DETECTION OF THE
RADICALIZED PART OF THE MIGRANT POPULATION

Adequacy of the response to the
enormous extent of migration move-
ments and interactively connected ter-
rorism are often determined by two cri-
teria: acceptability within general demo-
cratic principles and success in problem
solving. Measures that can be successful
are often unacceptable (for example, the
raising of the fence by Hungary on the

border with Serbia secured by the army
and police or the raising of the fence on
the Austrian border by Germany), on
the other hand, the measures that are ac-
ceptable to our democratic principles are
often unsuccessful (for example, when
terrorism-related persons are provided
with the full protection of the democrat-
ic system) (Sedeberg, 2002:267-284).

Consensus policy

The current crisis further deepens the
inability to achieve a unified political
position within the European Union, fol-
lowed by various disagreements between
members, diplomatic incidents,* as well
as the boycott of Hungary, Slovakia and
increasingly hard attitude bt Poland in
regard to the number of migrants they
are ready to accept on their territory. An

22 There have been protests on several occasions
by Hungary and Croatia towards Serbia, Slove-
nia towards Croatia, Austria towards Slovenia
and Croatia, as well as constant disagreements
between Greece and Macedonia, and others.

adequate response to a migrant crisis
that will, in the future, continue to bur-
den Europe, should be sought in a policy
of consensus. The number of migrants
to be received by individual members
should be aligned with their capacities
(economic power, population, popula-
tion policy, demographic structure, pos-
sibility of social-engineering ...). This
way accepting more than a million mi-
grants into the European family of 500
million people would not be a problem
(Schmid, 2016:15).

Increasing the capacity of “Frontex”

Time appears as a factor with a spe-
cial impact on admissibility and effec-
tiveness, often as a limiting factor. Solu-
tions that are acceptable for a shorter
period of time need not be successful
for a longer period and vice versa. The
organization for the control of Europe-
an borders - Frontex, until recently had
only 310 employees and a budget of 114
million euros. Current requirements

that are placed before this organization
require increasing the capacity and re-
sources of the same. The possibility of
holding on to the Schengen agreement
will be conditioned by the ability of all
member states, particularly the Medi-
terranean countries (Italy and Greece),
which are under constant constant pres-
sure from migrants for many years.
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Introducing innovative solutions in the process
of dealing with the migrant population

The migrant crisis, whose maximum
was reached in 2015, has shown the ne-
cessity of introducing innovative solu-
tions in the process of acceptance and
care of migrants (Schmid, 2016: 9)%, as
well as in the discovery of radicalized
individuals within the refugee popula-
tion (DW, 2017)*. The German Migra-
tion Office has reported that the identity
of 400,000 people is not known, while
130,000 asylum seekers who at some
point entered Germany were “gone”
and became invisible to the security and
civil sector - some of them have prob-
ably moved to other countries (Schmid,
2016:44).

Globalization processes are accompa-
nied by an increasing influence of mul-
ti-national companies whose main driv-
ing force (profit) sees the migrant crisis
as a potential source of income by offer-
ing new solutions. Erick Prince, a close
associate of Trump Administration, of-
fered the services of his own company,
Frontier Services Group, in stopping
and returning hundreds of thousands
of migrants seeking their “luck” coming
to Europe from Libya. Noting that this
company will close the migration chan-
nel, for only a fraction of the funds that
the EU spends for the Frontex forces that
are trying to close the migration channel

23 During the reception of migrants, the German
police managed to take fingerprints of about 10
percent of the migrant population.

24 Since the Berlin Christmas attack, members
of the German Criminal Investigation Service
(BKA) are applying a completely new analyti-
cal system called Radar-iTE, which presents a
questionnaire on socialization and the attitude
of violence. The purpose of the questionnaire
is to gather information about the suspect. The
system should serve to detect particularly dan-
gerous and radicalized persons, thus the service
should focus on the supervision of these people.

through the Mediterranean Sea. (Blic,
2017)

The offered alternatives represent
only technical solutions in stopping
migration and cross-cutting of terror-
ism. It is necessary to find solutions that
will enable the management of migrant
populations to prevent terrorism. Alex
Schmid, a UN official, points out two
measures that need to be taken:

First: asking the asylum-seekers in
Europe to publicly commit themselves to
the respect of the laws of the host coun-
try, its political culture and key Europe-
an values (the rule of majority democra-
cy with respect for minority rights, the
rule of law, human rights, freedom of
thought, social solidarity, pluralism and
mutual tolerance)

And Secondly: oblige them to assist
the authorities in the process of identify-
ing potential terrorists (operative-perpe-
trators of terrorist acts, persons recruit-
ing new members or persons wishing to
join terrorist organizations) (Schmid,
2016:51).

The idea of a deradicalization process
that was accepted by the West with great
enthusiasm collapses when faced with
the results of the implemented meas-
ures (Mohamed, 2018)*, regardless of
the high use of material resources (Kern,
2017)* and significant engagement of
state institutions.

25 Deradialisation programs conducted in Great
Britain, as claimed by the "Behavioural Insights
Team" partly owned by the British government,
are at best ineffective and at worst counter pro-
ductive. This company has analyzed 33 programs
and according to their conclusions only two pro-
grams were successful.

26 Preliminary reports on the deradicalisation
programs that have been carried out reveal that
the French government has nothing to show for
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The possibility of directing the mi-
grant population in such a way, followed
by collecting and adequate exchange of

tens of millions of euros spent in the fight against
Islamic radicalization.

information on disguised and radical-
ized activists of terrorist organizations
would enable a more secure operation of
the whole security sector of the EU..

CONCLUSION

The threat of terrorism is increasingly
present and affecys both the individual
states and the entire international com-
munity. The US-Russia coalition (first
after the Second World War), assisted by
China’s logistical efforts in the process of
neutralizing the self-proclaimed Islamic
State of Iraq and Levant - ISIL¥, merely
confirm the necessity of the process of
neutralizing this global danger, which
the international community has repeat-
edly mentioned.

The areas of North Africa and the
Middle East, pressed by decades of na-
tional turmoil, socio-economic prob-
lems and military interventions of var-
ious coalitions led by the United States,
as well as the frequent use of terrorism
as an answer to a more powerful enemy,
have produced an enormous population
of migrants.

It is undeniable that migration caused
by frequent terrorist activities (which in
the areas such as Iraq and Afghanistan
represent the so-called “push” factor), or
the use of migration channels for prov-
en infiltration of radicalized members of
terrorist organizations, unambiguously
prove the existence of interaction be-
tween these social phenomena. Accord-
ing to the authors of this paper, the in-
crease in the migration of the population

27 ISIL represents an unrecognized state, a ji-
hadist paramilitary formation, which controlled
large parts of Iraq and Syria. It draws its roots
from Sunni fundamentalist groups that began in
Iraq in early 2004, after the US invasion.

from the war-affected area, where the
most significant terrorist organizations
exist, also increases the risk of terrorist
activity, which confirms the causal rela-
tionship between the growth of migra-
tion movements and terrorism in the
EU. All transit countries are exposed to
this type of risk, particularly those that
are the ultimate destination of migrant
population, tohse that have a heteroge-
neous population with a high percentage
of Muslims (Brussels) (Anastasijevi¢,
2015)%, Clichy (Paris) (Pori¢, 2018:58)*
and countries taking part in military in-
terventions in the states of origin for the
migrants (France and Great Britain).

Migration movements and terrorist
activities are becoming more and more
complex. The new emerging forms of
terrorism and migration, created in the
imagination of their inspirators and
organizers, necessitate a constant ad-
aptation and finding of new ways and
methods in countering these social phe-
nomena. The EU’s appropriate response
to the process of resolving the migrant
crisis and its terrorism-related activities
will primarily depend on EU consensus
policy. Such a policy will enable increas-
ing the EU’s capacity and introducing
innovative solutions in the process of

28 It is estimated that there are about 600,000
Muslims living in Belgium today, or 6% of the
total population (in Brussels there are 25% of
them), of which half are Moroccans, and a quar-
ter are Turks and Kurds.

29 The suburbs of Paris, where 90 percent of the
immigrant families live.
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monitoring and controlling the migrant
population, particularly in the detec-
tion of radicalized members. Innovative
solutions will also require a choice be-
tween European political values (Mijalk-
ovi¢, Petrovi¢, 2016:14)* and security,
due to the necessity of finding solutions

30 At the moment, the world, Europe more so
than anyone else, is faced with a great and, first
of all, serious contradictory dilemma of choice
between: the freedom of global movement of
people, goods and capital, which is considered to
be an advanced democratic practice, against the
restriction of the waves of economic migrants
and (false) refugees; asylum seekers from central
Eurasia, whose freedom of movement it is trying
to limit because they are allegedly threatening

that successfully deal with terrorism and
migration, minimizing the listed values
(Rapoport, 2002:271).

At the ends of this spectrum, which
democratic societies will face, there will
be privacy and security. The future is
likely to require the restriction of some
human rights that we perceive as funda-
mental, either at the expense of the mi-
grant population or the EU citizens, in
order to reach a consensus on preserving
security.

the interests of European states, which is contra-
ry to democratic trends.
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THE DIFFERENCE IN CRIMINAL THINKING STYLES AND
THE DEPTH OF INVOLVEMENT IN CRIMINAL LIFESTYLES

WITH REGARD TO THE AGE, RECIDIVISM AND
VIOLENCE OF A CRIMINAL OFFENCE

Zana S. Vruéini¢'
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Bosnia and Herzegovina

Abstract: The aim of this study is to determine the differences in criminal
thinking styles measured by Psychological Inventory of Criminal Thinking
Styles, PICTS (Walters, 1995; 2005), on the one hand, and criminal behaviour-
al styles measured by Lifestyle Criminality Screening Form score, LCSF (Wal-
ters, White & Denney, 1991) on the other hand, given the age, type of crime
and recidivism. The sample of this research consisted of 126 inmates of Banja
Luka Correctional Facility. The results show that younger convicts violate so-
cial rules more than the older ones. The convicts who commit violent crimes
have higher scores in interpersonal intrusiveness, while convicts who are prone
to non-violent crimes have more present discontinuity as a criminal thinking
style. Recidivists, unlike un-recidivists, have higher scores in self-indulgence
and social rule break, and also have significantly more pronounced criminal
thinking styles of mollification, entitlement, super-optimism and discontinui-
ty. Theoretical and practical implications of these findings are discussed.

Keywords: convicts, criminal thinking styles, behavioural criminal styles.

INTRODUCTION

Trying to define human functioning
as a certain “lifestyle’, Walters (1990)
identified that perpetrators of criminal
offences have a specific lifestyle called
“criminal lifestyle” Walters’ (1990) life-
style model proposes that criminal be-
haviour is based on a lifestyle made up

1 zana.vrucinic@fbn.unibl.org

of four behavioural styles termed inter-
personal intrusiveness, irresponsibility,
self-indulgence, and social rule breaking.
This criminal lifestyle is further proposed
to be the result of three factors, namely
conditions, choice, and cognition. Con-
ditions are seen as the internal or exter-
nal factors, such as heredity and family
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that determine people’s predisposition
to adopting a criminal lifestyle. Within
these constraints, people have options
or choices about the behaviour and life-
styles they pursue. Finally, people will
develop justifications for their behaviour.
Therefore, these three factors are interde-
pendent, and produce a dynamic set of
multi-directional influences on criminal
behaviour (Palmer & Hollin, 2003).

In addition, the theory of the crimi-
nal life style presupposes the existence of
eight criminal thinking styles based on a
criminal personality model where special
emphasis is placed on cognitive errors in
thinking (Yochelson & Samenow 1976;
1977). Cognitive errors are present in all
aspects of life. They are considered errors
solely from the perspective of personal
responsibility and the society’s point of
view. Each error must first be considered
individually, and then put into the con-
text of the overall behaviour. Based on
previously identified cognitive errors (52
errors), as well as making certain chan-
ges and adding new terms Walters and
White (1991, according to Walters, 1990)
identified certain cognitive styles such as
- mollification (MO), cut-off (CO), en-
titlement (EN), power orientation (PO),
sentimentality (SN), super-optimism
(SO), cognitive indolence (CI), and dis-
continuity (DS) that are involved in ma-
intaining a criminal lifestyle.

According to the criminal lifestyle
theory, stages of the development of the
criminal lifestyle are divided into four
categories with respect to age (Walters,
1990, p. 114) - pre-criminal stage, early
criminal stage, advanced criminal stage
and stage of criminal maturity (“crimi-
nal burn out stage”). The first category
includes respondents aged 10 to 18, the
second category includes respondents
aged 18 to 20, and the third category
includes respondents from late 20s to
the early 40s, while the last category inc-
ludes persons over 40.

A criminal career refers to a longitudi-
nal sequence of crimes committed by an
individual at some point in time (Blum-
stein, Cohen, Roth & Visher, 1986), whi-
le the criminal lifestyle is a blend of di-
fferent thoughts, motives and behaviours
that can ultimately lead to the commis-
sion of a criminal offense. The basic di-
mensions of a criminal career are parti-
cipation in the commission of criminal
offenses, the frequency of committing
crimes, the gravity of the crimes commi-
tted, and the length of the criminal career
(Blumstein et al., 1986). For the purpose
of this paper, the age of the respondents,
the recidivism, and the type of commi-
tted criminal offense, i.e. the violence of a
criminal offense are taken from the con-
cept of a criminal career.

CONNECTION BETWEEN CRIMINAL LIFESTYLE
AND AGE, RECIDIVISM AND THE TYPE
OF CRIMINAL OFFENSE

According to our previous findings,
the questionnaires used in this study,
which derived from the criminal life-
style theory, LCSF (Lifestyle Criminali-
ty Screening Form, Walters, et al., 1991)

that measures the depth of involvement
in criminal lifestyle, and the PICTS (Psy-
chological Inventory of Criminal Thin-
king Styles, Walters, 1995) that measures
the criminal thinking style, have been
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used in different studies on a sample of
convicts to inform risk judgments for
institutional misconduct, criminal reci-
divism, and violence (Walters, Revella
& Baltrusaitis, 1990; Walters & Chlum-
sky, 1993; Walters, 2002; Walters, 2003;
Walters, 2003a; Walters, 2005; Walters,
2007a; Walters et al., 1991; Walters, 1996;
Walters, 1997; Walters & Di Fazio, 2001;
Walters, 2011; Walters, 2006).

The criminal lifestyle theory by Glenn
Walters has also been tested in Southeast
Europe, especially in Croatia (Dolezal,
2009; Jandrié, Nisevi¢, 2010; Dolezal &
Miksaj-Todorovi¢, 2008). Dolezal (2009)
combines the depth of involvement into
criminal lifestyle (LCSF) with the age,
recidivism and the violence of a criminal
offence. The research results have shown
that there are significant differences in the
depth of involvement into criminal life-
style considering the age, recidivism and
the violence of a criminal offence in a way
that the youngest interviewees, recidivists
and violators are more deeply involved in
criminal lifestyle than other convicts.

It is now a truism that age is one of the
strongest factors associated with crimi-
nal behaviour. In fact, some have claimed
that the age-crime relationship is inva-
riant, or universal across groups, socie-
ties, and times (Hirschi & Gottfredson,
1983). According to the findings in the
field of criminal career (Blumstein et al.,
1986), the younger the criminal offender
is, the greater the likelihood is that a cri-
minal career will be longer. In Dolezal’s
survey (2009), higher results on LCSF
describe the youngest respondents (18-
29 years). Given four categories of crimi-
nal lifestyle measured by LCSE, the same
survey pointed out that criminal lifestyle
of the youngest respondents is characte-
rized by irresponsibility, social rule brea-

king, self-indulgence, and interpersonal
intrusiveness to some extent.

The age criterion in relation to the
depth of involvement in the criminal li-
festyle and the type of criminal thinking
styles is important in terms of identifying
which age group is more involved in the
criminal lifestyle and which criminal
thinking styles are more pronounced,
this representing important information
for targeted preventive programs, as well
as specific programs in penological tre-
atment (Dolezal, 2009).

One of the main behavioural compo-
nents of the criminal lifestyle is interper-
sonal intrusiveness. Interpersonal intru-
siveness is often manifested as aggressi-
ve, violent acts towards others, and the
difference in the degree of its manifesta-
tion is reflected in the nature of the acts
committed (Dolezal, 2009). In Dolezal’s
survey (2009), the perpetrators of vio-
lent crimes, unlike the perpetrators of
non-violent crimes, are characterized by
high level of interpersonal intrusivene-
ss. For crimes such as rape or murder,
it is considered that the degree of in-
terpersonal intrusiveness is higher than
for crimes of trafficking in illegal drugs
or arson (Walters, 1990). The criminal
lifestyle theory assumes that persons
with higher interpersonal intrusiveness
have a higher predisposition to commit
violent crimes or criminal acts with ele-
ments of violence (Dolezal, 2009).

The research of recidivism is used to
improve procedures related to the risk
assessment for re-commissioning a cri-
minal offense or to identify individuals
who require intensive treatment during
the process of re-socialization in corre-
ctional facilities. In accordance with a
recognized fact in the field of criminal
career (Blumstein et al., 1986), there is a
group of people who constantly recidiva-
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te thereby going deeper into a criminal
lifestyle (Walters, 1990). The concept of
professionalism in the commission of
criminal offenses implies a high level of
ability to commit crimes, the transfor-
mation of crime commission into the
way of acquiring money for everyday life
and, most importantly, the development
of a specific lifestyle (Walters, 1990: 57).
The criminal lifestyle of the recidivist is
primarily characterized by a social rule
breaking and self-indulgence (Dolezal,
2009). Criminal career research (Palmer
& Carlson, 1976; Gottfredson et al., 1978,
according to Blumstein et al., 1986) con-
firmed that the information about the
earlier commission of crimes is the best
predictor of future criminal behaviour.

The relation between criminal thin-
king styles (PICTS) and the depth of
involvement in criminal lifestyle (LCSF)
was verified at the sample of 415 convi-
cts stationed in the Department of Dia-
gnostics and Treatment Programming
in Zagreb Prison in the period from
December 2007 to February 2009 and
it was established that convicts more
deeply involved into criminal lifestyle
(moderate and deep involvement) have
more pronounced criminal thinking
styles (Jandri¢ Nisevi¢, 2010). The pre-
dictive validity of the PICTS was veri-
fied at the sample of 399 convicts stati-
oned in the Department of Diagnostics
and Treatment Programming in Zagreb
Prison in the period from March 2004
to June 2005, whereas the result sum at
the Level of Service Inventory-Revised
- LSI - R (Andrews & Bonta, 1995) was
taken as a criterion variable, and PICTS
items, that is, eleven factors at the same
questionnaire were taken as a predicti-
ve variable. The majority of predictors
have shown a significant contribution in
explaining criterion variable (Dolezal &
Miksaj-Todorovi¢, 2008).

In the basic postulates of the lifestyle
theory and criminal lifestyle theory, the-
re are two factors that determine one’s
lifestyle - behaviour and thinking (Wal-
ters, 1990). It is without doubt that the
depth of involvement in the criminal li-
festyle and criminal thinking styles are
very important for understanding the
whole concept of criminality, each from
its own point of view. In relation to this,
according to our previous findings, the-
re are no studies that, when explaining
individual criminal behaviour, take into
account information from both concepts
in relation to age, type of crime and reci-
divism. The importance of simultaneous
observation of the depth of involvement
in the criminal lifestyle and the types
of criminal thinking styles is reflected
in the possibility to recognize high-risk
populations and make better classificati-
on of the existing perpetrators of crimes
with regard to age, type of crime and re-
cidivism. Accordingly, the penological
treatment would be more individualized
according to the needs of the individual.

The aim of the research is to gain insi-
ght into the differences in criminal thin-
king styles and the depth of involvement
in the criminal lifestyle of convicts with
regard to the age, recidivism and type of
crime. Based on the results of previous
research (Dolezal, 2009), we can assume
that there are differences in the depth of
involvement in the criminal lifestyle with
regard to age, recidivism and type of cri-
me in a way that younger respondents,
recidivists and convicts committing vi-
olent crimes are more deeply involved
in criminal lifestyle. So far, according
to our knowledge, there have been no
studies dealing with criminal thinking
styles with regard to age, recidivism and
the type of crime and we cannot clearly
set up hypotheses. We can say that our
research in this part is exploratory.
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METHOD
Subjects

The sample in this research was con-
venient and consisted of 126 prisoners
of the Banja Luka Correctional Facili-
ty (The Republic of Srpska, Bosnia and
Herzegovina). The average age of res-
pondents serving the prison sentence
is 38.83 years (SD = 12.13). As it was
previously mentioned, the author of
the criminal lifestyle theory has defined
stages of the development of the crimi-
nal lifestyle with regard to age (Walters,
1990: 114). Having in mind the age stru-
cture of the sample in this research, we
have defined categories which somew-
hat correspond to the age categories of
the criminal lifestyle. The convicts were
divided into two groups: younger convi-
cts (19-35) and older convicts (35-70).
Most of the respondents have completed
secondary school (62.3%), while 22.6%
of respondents completed primary edu-
cation. The part of other categories in
the sample (without education, college
and faculty) is negligible. When talking
about marital status, 33% of respondents
are married, while 22.6% are in com-
mon law marriage. 20.8% of the respo-
ndents are unmarried. The part of other
categories in the sample (divorced, not
married, widower) is negligible.

The convicts who were subjects in this
research have stated as a reason for serving
a prison sentence the commission of the
criminal offenses in the following areas:
Crimes against life and limb (Chapter XII
of the Criminal Code of the Republic of
Srpska); Criminal offences against sexual
freedom (Chapter XIV of the Criminal
Code of the Republic of Srpska); Crimi-
nal offences against marriage and family
(Chapter XVI of the Criminal Code of
the Republic of Srpska); Criminal offen-
ces against public health (Chapter XVII

of the Criminal Code of the Republic
of Srpska); Criminal offences against
property (Chapter XX of the Criminal
Code of the Republic of Srpska); Crimi-
nal offences against the economy and the
payment system (Chapter XXI of the Cri-
minal Code of the Republic of Srpska);
Criminal offences against official duties
(Chapter XXV of the Criminal Code of
the Republic of Srpska); Criminal offen-
ces against public peace and order (Chap-
ter XXVIII of the Criminal Code of the
Republic of Srpska); Criminal offences
against the public safety of persons and
property (Chapter XXX of the Criminal
Code of the Republic of Srpska); Criminal
offences against environment (Chapter
XXIX of the Criminal Code of the Repu-
blic of Srpska); Criminal offences against
the economy, market integrity and in the
area of customs (Chapter XVIII of the
Criminal Code of Bosnia and Herzegovi-
na); Crimes against humanity and values
protected by international law (Chapter
XVII of the Criminal Code of Bosnia and
Herzegovina); Conspiracy, preparation,
associating and organized crime (Chap-
ter XXII of the Criminal Code of Bosnia
and Herzegovina).

Of the total sample of the perpetra-
tors of criminal offences, 40 respondents
(31.75%) committed criminal offences
with elements of violence, 62 respo-
ndents (49.21%) committed criminal
offences without elements of violence,
while 24 respondents (19.05%) commi-
tted criminal offences belonging to both
categories. It should also be noted that
21 respondents (16.67%) are serving a
prison sentence for up to one year; 57
respondents (45.24%) are serving a pri-
son sentence of one to five years; twen-
ty-five respondents (19.84%) are serving
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a prison sentence from five to ten years,
while sixteen respondents (12.70%) are
serving a prison sentence of 10 to 15 ye-
ars. One respondent (0.79%) is serving a
prison sentence of 15 to 20 years, while
six respondents (4.76%) did not provide

the information regarding the duration
of the sentence. There are 56 (44.44%)
recidivists in the sample. Of these, 28
(22.22%) were previously criminally
punished for criminal offences against

property.

Instrumentation

The depth of involvement in the cri-
minal lifestyle was measured with the
updated version of LCSF (Lifestyle Cri-
minality Screening Form, Walters, et al.,
1991), which, besides 14 original items,
was supplemented with four items and in
theory it measures four behavioural styles
typical for criminal lifestyle: irresponsibi-
lity (5 items), self-indulgence (4 items),
interpersonal intrusiveness (5 items) and
social rule breaking (3 items). After the
metric characteristics of the questionna-
ire were analysed, Budanovac and Jan-
dri¢ (2007) proposed the update of the
instrument reliability and added further
four items to the questionnaire. The items
are scored by 0-1 and 0-2 system and the
result provides for total at each subscale.

A description of the four scales can
be seen in Table 1. Having in mind that
LCSF consists of a subscale with a relati-
vely small number of items, internal con-
sistency was verified by calculating mean
inter-item correlations. In our study,
the value of MIC for the irresponsibili-
ty subscale is R=.14, for self-indulgence
R=.21, for interpersonal intrusiveness R=
.24, and for social rule breaking R= .52
All mean inter-item correlations fall in
the recommended range of .15-.50 (see
Briggs & Cheek, 1986, according to Clark
& Watson) except for mean inter-item
correlation for the subscale irresponsibi-
lity which is something lower.

The variable of criminal thinking
style was measured with PICTS (Psyc-
hological Inventory of Criminal Thin-
king Styles, Walters, 1995; 2005). This
instrument has a total of 80 items in two
scales of validation confusion (CF) and
defensiveness (DF) which were deve-
loped in order to detect non-veridical
response, and eight scales representing
the criminal thinking styles mollificati-
on (MO), cut-off CO), entitlement (EN),
power orientation (PO), sentimentality
(SN), super-optimism (SO), cognitive
indolence (CI), and discontinuity (DS).

Each subscale consists of 8 items.
Items have a 4-level Likert format. A
description of the eight thinking scales
and two validity scales can be seen in
Table 1. Internal consistency for PICTS
was also verified by calculating mean
inter-item correlations. In our study,
the value of MIC for confusion is R=
.18, for defensiveness R=.23, for mo-
llification R=.31, for cut-off R=. 45, for
entitlement R= .18, for power orientati-
on R= .40, for sentimentality R=.39, for
super-optimism R=.35, for cognitive in-
dolence R= .36, and for discontinuity R=
44. All mean inter-item correlations fall
in the recommended range of .15—.50
(see Briggs & Cheek, 1986, according to
Clark & Watson, 1995).
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Procedure

The survey was carried out at the
Correctional Facility in Banja Luka in
November 2017 with 126 respondents.
Prior to the visit to the Correctional Fa-
cility for research purposes, we reque-
sted and were granted the consent by the
Ministry of Justice. It should be noted
that the Correctional Facility currently
has 147 male inmates and that certain
number of them was not able to partici-
pate in the research. Namely, some of the
respondents were excluded from the re-
search because they have been imposed
a measure of solitary as a result of the
violation of discipline, then mentally ill
individuals who have significantly redu-

ced mental capacity, those participating
in work of common interest for the life
and work of the convicted persons (on
pig farms), illiterate, foreigners, those
who are on leave, and those who did not
want to participate in the research. The
research at the Correctional Facility was
conducted by the authors with the help
of correctional officers. The respondents
filled out the questionnaires in the area
intended for eating. The respondents
were provided with basic information
on what is being researched, and it was
emphasized that it was anonymous and
that the results will be used exclusively
for research purposes.

RESULTS

Descriptive statistical indicators (M,
SD) obtained on PICTS and LCSF questi-
onnaires in relation to age, type of offen-
se and recidivism are shown in Table 2.
In order to determine the difference in
the depth of involvement of convicts in
the criminal lifestyle and the difference
in their criminal thinking styles in rela-
tion to age, type of crime and recidivism,
six multivariate analyses of covariates

were conducted. These variables, indivi-
dually, were analysed in MANCOVA as
criterion variables, or as covariates. Pre-
liminary analyses determined that the
assumptions about the normality of the
distribution, linearity, homogeneity of
the variation, homogeneity of regression
slopes and reliability of covariance mea-
surement were not violated.

Table 1. Descriptions of the PICTS and LCSF scales

Scale Description®

Scale Description ¢

Confusion? Psychological distress,

mental confusion, poor

reading skills, or deliberate

attempt to portray oneself
as having psychological
disturbance.

Global sense of
irresponsibility

in all aspects of
one’s behaviour -
neglecting social,
moral and legal ob-
ligations to others
and acts as if one is
accountable to no
one but himself.

Irresponsibility
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Defensive-  Defensive test-taking style Self-indulgence  Lack of one’s
ness ? in which the respondent self-restraint and
is attempting to present continual search
oneself as free of minor for pleasure despite
difficulties, deficiencies the negative long-
and foibles. term consequences
of one’s action.
Mollification Justification, rationaliza-  Interpersonal Callously en-
tion of criminal behaviour; intrusiveness croaching on the
focus on external factors. rights, feelings
and private lives of
one’s victims with
little regard for the
destructiveness of
one’s behaviour.
Cut-off Elimination of deterrents ~ Social rule break- Reveals a blatant
(e.g., fear, anxiety, disgust) ing disregard for the
to criminal behaviour. laws and norms of
society.
Entitlement  Perception of oneself as

privileged or special.

Power orien- Focus on power and con-

tation trol over others.

Sentimental- Deny or minimize harm by

ity performing good deeds to
appear kind and generous.

Super-opti-  Over-confidence in ability

mism to avoid negative conse-
quences.

Cognitive Putting little effort into

indolence problem-solving or critical
evaluation of thought.

Discontinu-  Being easily distracted;

ity trouble following through

on good intentions.

2 Validity scale ® From Walters, 1995¢, Walters et al., 1991.

After statistically eliminating the in-
fluence of covariates in each MANCO-
VA individually, it was established that
convicts statistically differ in the depth
of involvement in the criminal lifestyle
with respect to the age Aw = .908, F
(6,119) = 2.55, p <0.05, the type of cri-
minal offense Aw = .827, F (6.119) =
5.09, p <0.01 and recidivism, Aw = .906,
F (6.119) = 2.51, p <0.05 (see Table 2).
There was a difference in criminal thin-

king styles with regard to the type of

criminal offense, Aw = .829, F (6,119) =
1.88, p <0.05, as well as the difference in
criminal thinking styles with respect to
recidivism, Aw = .864, F (6.119) = 1.44,
p <0.05 (see Table 2). Table 2 shows the
results of six multivariate analyses of co-
variates (F and p), a difference between
groups of convicts in relation to age,
type of crime and recidivism on indivi-
dual scales of questionnaires PICTS and
LCSE The degrees of freedom for all F
ratios in the table are df 1 = 6, df 2 = 119.

NBP « Journal of Criminalistics and Law
Vol. 24, No. 2



Vruéinié, Z. V. (2019). The difference in criminal thinking styles and the depth of involvement
in criminal lifestyles with regard to the age, recidivism and violence of a criminal offence

Table 2. Descriptive statistis and MANCOVA results of convicted persons for the
PICTS and LCSF scores considering age, type of crime and recidivism (N=126)

M (SD) Bonferroni test
Younger Older Mean Dif- Effect-size F
N=60 N=66 ference (Cohen’s
MI-M2  d)
irresponsibility  2.50(.23) 2.22(.22) 0.28 .53 .75
self-indulgence  1.45(.19) 1.30(.18) 0.15 .38 .33
o interpersonal 2.11(.26) 1.47(.25) 0.64 .78 3.16
8 intrusiveness
= social rule break 2.13(.22) 1.19(.21) 0.93** 91 9.50**
confusion 16.60(.41)  16.99(.39)  -0.39 _44 45
defensiveness 17.87(.45) 18.05(.43) -0.18 -.20 .08
mollification ~ 14.94(.61)  14.80(.57)  0.14 12 .03
cut-off 12.52(.61)  12.52(.58)  0.01 .00 .00
entitlement 14.47(.61) 14.04(.57) 0.43 .34 25
power orienta-  13.48(.56) 12.98(.52) 0.50 42 .40
o tion
5 sentimentality ~ 17.55(.72)  16.65(.67) 0.90 .54 78
& Super-optimism 13.85(.62) 13.67(.59) 0.17 15 .04
cognitive indo-  15.14(.63) 14.29(.59) 0.86 .57 91
lence
discontinuity 12.79(.63) 13.96(.66) -1.16 -.67 1.66
Violent Non-violent Mean Dif- Effect-size F
criminal criminal ference (Cohen’s
offenses offenses M1-M2 d)
N=64 N=62
irresponsibility  2.20(.21) 2.56(.25) -0.36 -.01 1.20
self-indulgence 1.20(.17) 1.60(.20) -0.40 =73 2.25
o interpersonal 2.21(.23) 1.16(.28) 1.04** .90 7.81%*
8 intrusiveness
= social rule break 1.54(.20)  1.77(.24) -0.23 _.46 53
confusion 17.10(.36) 16.38(.42) 0.72 .68 1.59
defensiveness 17.93(.40) 18.01(.48) -0.09 -.09 .02
mollification 14.85(.53) 14.89(.64) -0.04 -.03 .00
cut-off 12.56(.54) 12.46(.65) 0.10 .08 .02
entitlement 14.28(.54) 14.19(.64) 0.09 .08 .01
power orienta-  13.32(.49) 13.08(.59) 0.24 22 .10
w» tion
5 sentimentality ~ 16.86(.62) 17.38(.75) -0.52 -.35 27
~ Super-optimism 13.72(.55) 13.83(.66) -0.11 -.09 .01
cognitive indo-  14.50(.56) 14.96(.67) -0.46 -.35 .26
lence
discontinuity ~ 12.61(.56)  14.53(.67)  -1.92* -84 4.67*
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Recidivists ~ Non-Recidi- Mean Dif- Effect-size F
N=56 vists ference (Cohen’s
N=70 MI-M2  d)
irresponsibility 2.26(.24) 2.43(.22) -0.17 -.35 .25
self-indulgence 1.69(.19) 1.09(.18) 0.60* .85 4.97%
interpersonal  1.87(.28) 1.69(.26) 0.18 32 .20
o Intrusiveness
8 social rule 2.02(.23) 1.30(.21) 0.72* .85 5.07*
—  break
confusion 16.94(.41) 16.68(.38) 0.26 31 .20
defensiveness  18.33(.46) 17.65(.42) 0.68 .61 1.11
mollification  15.85(.63) 14.02(.58) 1.83* .83 4.23*
cut-off 12.95(.62) 12.15(.57) 0.80 .56 .83
entitlement 15.60(.61) 13.08(.57) 2.52%% 91 8.42*%
power orienta- 13.96(.57) 12.58(.52) 1.39 .78 3.04
tion
sentimentality 18.06(.73) 16.23(.68) 1.83 .79 3.12
Super-opti- 14.94(.63)  12.75(.58) 2.19% .88 6.12%
mism
% cognitive indo- 15.83(.64) 13.70(.59) 2.13% .87 5.59*
O lence
& discontinuity 14.37(.65)  12.58(.60)  1.79 82 3.84
*p<.05 *p<.01

Bonferroni Test for subsequent com-
parisons found that younger convicts
are more social rule-breakers than the
older ones. The convicts who commit
violent crimes have higher score in di-
mension of interpersonal intrusiveness,
while the convicts who commit non-vi-
olent crimes have discontinuity as a cri-
minal thinking style. Recidivists, unlike
non-recidivists, have significantly higher

scores in dimensions of self-indulgence
and social rule break, and also have si-
gnificantly more pronounced criminal
styles of thinking - mollification, entitle-
ment, super-optimism and discontinuity
(see Table 2).

Based on the Cohen’s d coefficient, it
can be seen that all statistically signifi-

cant differences in arithmetic mean show
the effect of high intensity (see Table 2).

DISCUSSION

The results of the research conducted
on a sample of prisoners of Banja Luka
Correctional Facility show that there is
a statistically significant difference in
the depth of involvement in the crimi-
nal lifestyle of convicts with regard to
the age, type of crime and recidivism,

which is expected. Regarding the crimi-
nal thinking styles in this context, a sta-
tistically significant difference was iden-
tified with regard to the type of crime
and recidivism.

This study showed that there was a
statistically significant difference in the
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depth of involvement in the criminal li-
festyle with respect to age, meaning that
younger respondents were more involved
in the criminal lifestyle and violate social
rules more than the older ones. Similar
results came from Dolezal (2009). In line
with criminal career concepts and cri-
minal lifestyle concepts (Walters, 1990),
this is the result that has been expected.
The depth of involvement in the criminal
lifestyle declines over the years, which is
understandable by itself, due to various
internal (aging, maturation, fed-up with
way of life) and external (conflicts with
representatives of law, smaller possibili-
ty of employment due to criminal past,
prison-time) factors since aging people
become increasingly focused on seeking
safety and stability in life rather than ad-
venturism. This is supported by the fact
that the existential fear in persons with
a criminal lifestyle is getting bigger as
people age (Walters, 1990: 116). The fact
that this study shows that older convicts
are less involved in the criminal lifestyle
than younger convicts is also in line with
the theory of criminal career and crimi-
nal lifestyle.

The older age represents a breaking
point in many criminal careers and cri-
minal lifestyles due to burn-out syndro-
me (Blumstein, Cohen & Hsieh, 1982;
Blumstein, et al; Blumstein, Cohen &
Farrington, 1988). Also, the fear of go-
ing to jail, which is lost relatively quic-
kly by younger population, replaces the
fear of aging and ending a life within
prison bars (Walters, 1990: 123), which
should also be kept in mind. In addition,
it should not be forgotten that majority
of younger convicts have a motto “think
fast, live fast” that reflects their irrespon-
sibility to social rules and norms and put
themselves and their goals and needs in
the first place (Walters, 1990). Since the
process of cessation of criminal career is

not sufficiently researched one should
be cautious in generalizing conclusions
(Dolezal, 2009).

In our research, the convicts statisti-
cally differ in the depth of their involve-
ment in criminal lifestyle given the type
of crime, which is expected. The per-
petrators of violent crimes have higher
scores in interpersonal intrusiveness.
According to Yochelsona & Samenowa,
1976, the perpetrators of violent crimes,
in contrast to the perpetrators of non-vi-
olent crimes, are more deeply involved
in the criminal lifestyle and their main
characteristic of the criminal lifestyle is
interpersonal intrusiveness. These facts
were elaborated in detail by these aut-
hors in their study and they came to the
conclusion that the pattern of behaviour
dominated by interpersonal intrusive-
ness is actually learned and is a result
of the fact that these persons were not
adequately punished by persons who
were at certain moment in the position
of their authority (parents, school, police
...) and thus received a “permission” for
such behaviour. In this study (Yochelso-
na & Samenowa, 1976) it was found that
precisely this characteristic is a genera-
tor that sets off and keeps going a crimi-
nal lifestyle, but keeps a criminal career
active. Walters (1990: 76) agrees that the
interpersonal intrusiveness is a chara-
cteristic the most difficult to change and
if someone’s criminal lifestyle is domina-
ted by this characteristic, the person has
the least chance to leave this criminal life
style. Dolezal (2009) came to the same
findings.

Alongside with the recidivists, this
group of criminals is capable of commi-
tting the gravest crimes, those against
life and body. Therefore, it is no surprise
that numerous criminal studies (OtaSe-
vi¢, Jovanov and Oljaca, 2014; Vukosa-
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vljevi¢ Gvozden, Drazi¢, Tenjovi¢, 2014;
Dini¢, Barna, Trifunovi¢, Angelovski
and Sadikovi¢, 2016; Olsoni Stalans,
2001; DeLisi & Conis, 2008) are dealing
with this group of convicted persons.

The respondents who are recidivists
are more deeply involved in the criminal
lifestyle than the respondents who did
not recidivate. According to the results
of our research, the criminal lifestyle
of the recidivist is primarily described
by a social rule breaking and self-indu-
lgence. This finding is expected and in
line with Dolezal’s (2009) findings. The
main characteristic of recidivism is a
continuous violation of law, but it sho-
uld be emphasized that recidivists, apart
from this violation, are characterized
by extreme disrespect and violation of
other social rules and norms (Walters,
1990: 78). The fact that self-indulgence
is one of the important characteristics of
the criminal lifestyle of the recidivist is
not surprising given the fact that self-in-
dulgence signifies the attitude towards
things and people, whose characteristic
is the satisfaction of personal desires and
needs regardless of price, including vio-
lation of the law. This data is in favour of
the results from the field of criminal ca-
reer (Kyvsgaard, 2003, Kazemian, 2007)
and criminal lifestyle (Walters, 1998b)
(all according to Dolezal, 2009a) which
show that the higher rate of recidivism at
criminal offenders implies a longer cri-
minal career and deeper involvement in
the criminal lifestyle. Such characteristi-
cs of the criminal lifestyle are important
because they influence the development
of a career criminal, a person who per-
ceives criminal acts as a “job” he is per-
fecting by a constant violation of social
rules (Dolezal, 2009).

In our research, the respondents
statistically differ in criminal thinking

styles with regard to the violence of the
criminal offense in a way that the con-
victs who commit non-violent crimes,
unlike those who commit violent cri-
mes, have higher score in the dimensi-
on of discontinuity. This error is one of
the most important ones that keeps the
criminal lifestyle going and prevents
specific focusing on real problems that
have led to criminal behaviour. This co-
gnitive error leads to fluctuations both
in thinking and in action itself (Walters
& White, 1989). The mentioned authors
point out that discontinuity is a “glue”
that keeps cognitive errors together.
More research is needed to determine
how much this criminal thinking style
is expressed between the two groups of
convicts, and the result should be consi-
dered preliminary.

According to the obtained results, re-
cidivists, unlike non-recidivists, statisti-
cally differ in criminal thinking styles
so that they achieve higher scores in di-
mensions of mollification, entitlement,
super-optimism, cognitive indolence
as specific cognitive styles, which is in
line with the theory of criminal lifestyle
(Walters, 1990). A multiple criminal re-
cidivist seeks to justify and rationalize
his criminal offenses by pointing out the
presence of unjustified or unjust relati-
ons in wider social environment (Wal-
ters, 1990). A cognitive error of molli-
fication implies the desire of a person
of a criminal lifestyle to alleviate, deny
or reduce the responsibility for his cri-
mes by highlighting external factors that
have caused it, which may be correct or
incorrect, but which may have nothing
to do with his behaviour. Mollification as
a cognitive process is related to the viola-
tion of social rules because a person ju-
stifies his or her tendencies for violation
of rules by circumstances that are often
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irrelevant to the current situation (Wal-
ters & White, 1989).

According to Walters (2007), persons
with a criminal lifestyle have a strong
sense of entitlement over their criminal
offenses violating social laws and rights
of others without any remorse. Similar
to egoism this type of entitlement lies in
the conviction that the world exists to
satisfy their personal needs and bene-
fits. The entitlement is therefore a pre-
requisite to any criminal offense because
most people will refrain from activities
characteristic for persons committing
criminal offenses in the absence of the
feeling of having right to something or
in the absence of the need to possess cer-
tain things. As this feeling is quite strong
in criminal offenders, such persons will
rarely re-examine their “privileged sta-
tus” when they receive new information.
This kind of thinking brings them back
to the commission of criminal offenses.
According to the results of our research,
recidivists, unlike non-recidivists, have a
strong sense of entitlement.

In our research, recidivists, unlike
non-recidivists, achieve higher scores in
dimension of cognitive indolence. This
cognitive style includes the entire pro-
cess of criminal thinking: indiscipline,
negligence, rapid loss of interest in the
current activity (Walters & White, 1989).
Cognitive indolence is a major obstacle to
changing behaviour in the future, as it en-
courages the sense of reluctance of a per-
son with a criminal lifestyle to deal with
irresponsible and irrational thoughts.

According to Walters and White
(1989), a criminal has been taught by the
experience that he will not bear the con-
sequences for most of his actions. Due

to expressed super-optimism, most of
them are convinced that they will never
be caught and accused of their actions or
that they will not be caught “this time”
since they have not been caught and ac-
cused of their actions yet. Super-optimi-
sm is connected with a behavioural style
of self-indulgence as it serves to raise
the conviction that chances of negative
consequences are at a minimum or even
zero (Walters & White, 1989). In this
study, recidivists, unlike non-recidivists,
achieve higher scores in the super-opti-
mism dimension (see Table 2).

It is quite possible that the results
of our research were influenced by the
tendency of the convicted persons to
present themselves as socially desirable
or to minimize their antisocial and de-
linquent behaviour because it is socially
undesirable (Eysenck & Gundjonsson,
1989). Namely, the respondents in our
research fulfilled the behavioural crite-
ria, i.e. they showed criminogenic beha-
viour. The results obtained in our rese-
arch could have been affected by certain
confounding variables, which makes it
impossible to apply them generally to
the entire population of convicted per-
sons. Being in a prison facility is an im-
portant confounding variable when it
comes to testing personality traits since
the score is modified by the institution’s
influence on the person. Prison conditi-
ons contribute to deprivation, including
deprivation of liberty, deprivation of
material goods and services, deprivation
of autonomy, security and heterosexual
contacts, which have significant psycho-
logical, physical, emotional and social
consequences for the personality of pri-
soners (Sykes, 2007).
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CONCLUSION

The basic starting points of criminal
lifestyle are a behavioural component
(irresponsibility, interpersonal intrusi-
veness, self-indulgence and social rule
break) and a cognitive component, i.e.
the patterns of thinking (mollification,
cut-off, entitlement, power orientation,
sentimentality, super-optimism, cogni-
tive indolence, and discontinuity, which
serve as a support for the behavioural
component (Walters, 1990). With re-
gard to the above mentioned, it made
sense to assume that by combining both
components one can fully understand
the concept of crime in relation to age,
recidivism and violence of a criminal
offense. This study is partially explora-
tive because for the first time it puts in
relation the two criminological concepts
that determine the criminal lifestyle
- behaviour and thinking - a criminal
career (the depth of involvement in the
criminal lifestyle) and the criminal thin-
king style.

As noted earlier, the author of the
criminal life theory, Walters (1990) has
identified four stages of the development
of a criminal lifestyle with regard to age.
However, given the structure of the sam-
ple, the respondents were necessarily di-
vided into two groups - younger convicts
(19-35) and older convicts (35-70). In
order to get a clearer picture of the cri-
minal personality within the context of
the depth of involvement in the criminal
lifestyle and criminal cognitive styles,
the idea for future researchers would be
to collect data and to investigate crimi-
nal activity before the age of 18, which is
of great importance for the area of pre-
vention and penological treatment.

Given that the sample in our research
is too small for additional goals, it wo-

uld be useful to research criminal cogni-
tive styles depending on the type of the
committed crime in the future in order
to obtain a fuller picture of the criminal
personality. For example, the research
found a difference in the depth of in-
volvement in the criminal lifestyle with
regard to the type of crime (Dolezal,
2009a). The perpetrators of violent cri-
mes as well as the perpetrators of aggra-
vated robbery and robbery are characte-
rized by a criminal lifestyle dominated
by interpersonal intrusiveness, while
the perpetrators of narcotic drugs abu-
se are characterized by self-indulgence
(Dolezal, 2009a). Furthermore, unlike
other perpetrators, the perpetrators of
property crime manifest a criminal life-
style dominated by social rule-breaking
and irresponsibility. These data are of
particular importance to the treatment
staff in the prison system because, un-
like interpersonal intrusiveness, these
behavioural characteristics can be corre-
cted through the rehabilitation proce-
ss, while interpersonal intrusiveness is
more of a personality trait, much more
difficult to influence and to correct (Do-
lezal, 2009a). The same author (Dolezal,
2009a) found that the perpetrators of
aggravated robbery and robbery are the
most involved in the criminal lifestyle,
which makes them the riskiest category
in terms of recidivism.

The results of our research can help
experts who work in penological tre-
atment to identify which convicts sho-
uld be paid special attention to when
developing individual treatment pro-
grams in order to avoid potential pro-
blematic situations, e.g. disagreements
among prisoners. In this way, individual
treatment programs could be developed
that would be aimed at identifying and
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reducing certain criminal thinking styles
from the beginning of the imprison-
ment. Although thinking is developed
in response to certain behaviour under
specific conditions and in accordance
with choices made under those conditi-
ons, cognitive factors should take prece-
dence over other factors in any program
aimed at changing behaviour (Walters,
1990). Recognizing the criminal thin-
king styles and the depth of involvement
in the criminal lifestyle in the context of
age, recidivism and the type of crime can
certainly contribute to a faster and more
efficient preventive practice, as well as to
reducing the crime rate and raising the

quality of work of all crime-related insti-
tutions (Dolezal, 2009).

The differences in the expression of
criminal thinking styles and the depth of
involvement in the criminal lifestyle of
convicts were most pronounced among
recidivists and non-recidivists, indica-
ting that the LCSF and PICTS questio-
nnaires can identify these potentially the
most dangerous categories of convicted
persons. This information is important
because of penological treatment that
can be focused on the reduction of cri-
minogenic styles of both behaviour and
thinking.
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Abstract: Bearing in mind the increasingly complex economic environment and
the emergence of new types of fraud, it is important to see what role the audit
profession plays in detecting fraud and providing reasonable persuasion about
fraud. The aim of this paper is to explain how the process of auditing financial
statements works. The paper distinguishes between an auditor, a fraud auditor
and a forensic accountant. The similarities and differences between these profes-
sions and their interrelationships are specified. The methodology used in the pa-
per is content analysis. The results of the analysis revealed that audit and forensic
accounting are inextricably linked in detection of fraudulent actions.

Keywords: audit, frauds, forensic accounting, financial reporting, Republic of
Serbia.

INTRODUCTORY REMARKS

Many users of auditor’s reports are of
the opinion that auditors are responsible
for detecting frauds. However, an opini-
on that auditing profession is designated
to detect frauds in financial statements
is a wrong approach. Company manage-
ment is the body which is responsible for
accuracy and regularity of financial state-
ments, and therefore they are responsible
to prevent and detect frauds or mistakes.

1 snezana.knezevic@fon.bg.ac.rs

Auditors are primarily responsible to offer
reasonable assurance to users regarding
all materially important matters which
might be related to detection of frauds or
mistakes which are significant for com-
pany’s financial reporting.

The primary aim of an auditor is not
to detect fraud, unlike the professions of
fraud auditor and forensic accountanant.
There are certain similarities but also the
differences between these two professi-
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ons. The relationship between auditing,
fraud auditing and forensic accounting
is dynamic and changes in relation to
political, legal, social and cultural events
(Atagan & Kavak 2017: 201). Depen-
ding on the objectives, it is pointed out
that (external) auditors are focused on
expressing professional, independent and
expert opinion on the veracity and ac-
curacy of financial statements, while the
fraud auditor’s objectives are directed at
prevention, investigation and detection
of frauds (Vukadinovi¢ et al., 2015: 204).
According to the regulations, it is empha-
sized that the auditor’s activity lies within
legal and professional regulations, while
the fraud auditor’s activity is within profe-
ssional regulations only. These are not the
only differences, there are several more
segments where these differences can be
identified, as pointed out by Vukadino-
vi¢ et al. (2015). An auditor is responsi-
ble for planning and performing audit in
order to achieve reasonable assurance on
whether the financial statements contain
the material data which are presented in a
wrong manner, regardless of whether this
was the result of a mistake or fraud. The
motive or intention of an individual who
made accounting entries are not the main
focus of auditing procedures.

A forensic accountanant is hired in
order to investigate suspicions that the
fraud exists as well as to provide eviden-
ce of it, and therefore his task is to asse-
ss carefully the transactions in order to
determine (in)existence of indications of
fraud. If the existence of fraud has been
established, it should certainly be inve-
stigated in more depth and a correspon-
ding report made, the so called forensic
report. According to the American In-
stitute of Certified Public Accountants
(AICPA) (White Paper, AICPA, 1993),
“forensic accounting is application of ac-
counting principles, theory and discipli-

nes on facts or hypotheses on issues in
legal dispute and includes all branches of
accounting knowledge”

A financial statement auditor is res-
ponsible for detecting frauds due to the
nature of audit evidence and characteri-
stics of fraud, the auditor can have rea-
sonable but not absolute certainty that
considerable wrongful claims have been
detected. The auditor’s scope is a com-
plete set of financial statements, while
the fraud auditor is led by specific alle-
gations of fraud which are directed at
certain accounts included in predicting
and its goal is to solve these allegations
by finding evidence either to prove or to
refute false activities. The auditor’s work
is affected considerably by the concept of
material quality, but the scope of fraud
auditor is not that limited. The fraud au-
ditor is hired by an organization which is
a potential fraud victim and the primary
responsibility lies with the party which
hired him, although external parties can
see and use the report under certain cir-
cumstances, unlike the auditor who is
usually hired by the party who was the
subject of auditing but his main commi-
tment is to the public investment.

Another significant difference between
these professions is their relation towards
material accuracy of data. Professions such
as a fraud auditor and a forensic account-
ant are not limited by materiality (Single-
ton & Singleton, 2010: 14). “Materiality
represents a threshold of significance for
decision making about which matters are
important enough to be included in the
report” (Beke-Trivunac, 2015: 41). Ac-
cording to the Ministry of Finance, The
Conceptual Framework for Financial Re-
porting (2010: 12), “information is mate-
rial if omitting it or misstating it could
influence decisions that users make on
the basis of financial information about
a specific reporting entity”.
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However, materiality is of great sig-
nificance for auditors in financial state-
ment auditing since omission or wrong
presentation can influence the decisions
of financial statement users. From his-
torical aspect, many auditors focused on
standard of 5% profit before taxing (loss)
or profit after taxing (loss) in continu-
ous business as benchmark for materi-
ality (Mitrovi¢ & Radovanovi¢, 2018).
Based on the nature and circumstances
of the company which is audited other
elements of financial statement can be of
great significance to financial statement
users: business profit, gross profit, work-
ing capital, net working capital, total as-
sets, total income, total capital, as well
as money flows from business activities.
The auditors are not expected not to put
emphasis exclusively on some amounts,
since wrong financial items are not irrel-
evant because they are below a numeri-
cal threshold.

It is already clear now that there are
significant differences between these pro-

fessions and further in the paper these dif-
ferences will become even clearer through
explanations of all important elements of
auditing profession. After introduction,
the first part of the paper will deal with ac-
tions and procedures which constitute the
auditing process. After that, the second
part of the paper will explain the types of
frauds in companies and the auditor’ role
in their clearing. Namely, in recent years
concerns about frauds and false financial
reporting have increased and continue to
rise. This is why standards of fraud have
been defined which expanded the concept
of fraud in comparison with what used
to be meant by the term so far. However,
this is not enough, and academic research
studies suggest that additional efforts are
required by audit regulators and exter-
nal auditors (Kassem & Higson, 2012)
to precisely define the concept of fraud.
The situation with auditing profession
in Serbia will be the subject of the third
part of the paper. The conclusion will
sum up the main results.

AUDITING PROCESS: ACTIONS AND PROCEDURES

In the beginning it is necessary to
explain the types of auditors in relation
to the activity they do so that later on we
could get a better picture on the objecti-
ves of certain types of auditing. First of
all, it should differentiate between inter-
nal and external audit. “Internal auditing
is an independent, objective assurance
and consulting activity designed to add
value and improve an organization’s
operations. It helps an organization ac-
complish its objectives by bringing a sys-
tematic, disciplined approach to evalua-
te and improve the effectiveness of risk
management, control, and governance
processes” (“Global IIA International

Professional Practices Framework”). In-
ternal auditors perform a wide spectrum
of activities in the name of an organiza-
tion, including financial statement audi-
ting, inquiry of whether the activities are
in conformity with organizations poli-
cies, examination of whether an organi-
zation meets its legal obligations, evalu-
ation of operational efficiency, detecting
frauds inside a company and performing
IT auditing. Mechanisms of detecting
and preventing frauds are various, and
we will mention some of them: impro-
ving internal control and auditing, cash
examination, policy of reporting a fraud
and policy of rotation of employees, whi-
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ch suggests the fact that internal auditors
and accountants play a significant role in
fraud prevention.

The tasks of external audit are very
similar to the tasks of internal audit,
the difference being only in their con-
stituency. Namely, external auditors
represent third-party outsiders, while
internal auditors represent the interests
of the management (Hall, 2011: 33). The
process of external auditing of financial
statements includes four stages: accep-
ting to perform auditing, planning, exe-
cuting and reporting. Commercial or
external auditors mainly audit financial
reports but they could also audit com-
formity and performance and they are at
the first ‘front line’ of corporate manage-
ment, since they are crucial for checking
financial information which are offered
to share holders by the CEO, CFO and
board of directors. They are usually ca-
lled independent or authorized auditors.

State auditors come from state audi-
ting agencies or ministries of finance.
They deal with financial statement audi-
ting, auditing of regularity of operations
and auditing of operational expediency.
The objective of financial statment au-
diting is to express opinion on whether
the financial statements of the subject of
auditing are true and objectively present
their financial condition, the results of
business operations and money flows
in accordance with the accepted acco-
unting principles and standards; audi-
ting of regularity of business operations
means examination of financial transa-
ctions and decisions regarding earnings
and costs in order to see if the said tran-
sactions have been completed according
to the law, other regulations, authorisati-
ons, as well as for planned purposes; au-
diting of business operations expediency
means examining how the assets coming

from the budget and other public funds
have been spent, in order to check if the
subject of auditing has spent these assest
according to the principles of economy,
efficiency and effectiveness, as well as in
accordance with the planned objectives.

When auditing financial statements
the auditor checks the veracity and obje-
ctiveness of financial statements of a com-
pany. The quality of auditing improves the
quality of financial reporting, which then
increases the credibility of financial state-
ments (DeFond & Zhang, 2014).

The objective of audit is to ensure to
the user that the information contained
in these financial statements represents
an organization fairly and accurately.
In order to form an opinion, an auditor
collects appropriate and sufficient evi-
dence and observes, tests, compares and
confirms until he gets reasonable assu-
rance. An auditor then forms an opinion
on whether the financial statements con-
tain materially significant faults, either
because of fraud or mistake. The role of
auditing is not only to protect the interest
of the capital owner, but it is important
from the aspect of protection of the inte-
rest of the state for identifying irregulari-
ties in calculation and payment of taxes,
fees, and similar, as well as from the as-
pect of protection of the interest of banks
and investors for monitoring their claims
(based on crediting or investments).

“Legal persons which have a duty to
audit the financial statements in accor-
dance with the law governing audit, shall
submit to the Business Registers Agency
the original of the audit report, drawn up
in accordance with the law and interna-
tional audit standards, with the attached
financial statements that were audited”
(Article 34 of the Law on Accounting,
Official Gazette of the Republic of Serbia,
No. 62/2013 and 30/2018).

NBP « Journal of Criminalistics and Law
Vol. 24, No. 2



Snezana, K., Aleksandra, M., Dragan, C. (2019). The role of auditing profession

in detecting frauds in financial statements

In the procedure of commercial audi-
ting, the auditor gets a letter/statement
of the management which gives credi-
bility to financial statements made up
by the management in terms of veracity
and legality of presenting the financial
standing, the business operations results,
changes of capital and financial flows, as
well as in terms of providing true acco-
unting records based on which the fi-
nancial statements were made (Knezevi¢
& Mitrovi¢, 2017). The management of
the company is responsible for drawing
up and presenting annual reports on
business operations in accordance with
the requirements of the Law on Acco-
unting (Official Gazette of the Republic
of Serbia, No. 62/2013 and 30/2018) and
Law on Capital Market (Official Gazette
of the Republic of Serbia, no. 31/2011,
112/2015 and 108/2016).

Considering that the company mana-
gement is responsible for efficient functi-
oning of the company, internal control
and financial reporting, it implicitly takes
dominant position within the company
structure and has a unique capability to
make or approve fraud, since it is often
in a position, either directly or indire-
ctly, to manipulate the accounting entries
and present false information, an auditor
must be very interested in behavior of the
management and business operating per-

formance. In this context, the particularly
important role of internal auditing and
control is emphasized. Internal control
in organizations of private and public se-
ctors are particularly important for dete-
cting the warning signs and protection
from ineflicient use of assets. The asse-
ssment of internal control system of an
organization and formation of correspo-
nding suggestions are within competence
of internal auditing. Through monitoring
of internal control system internal audit
leads to more successful accomplishment
of organizational objectives.

The main purpose of internal control
is support to the entity in their risk ma-
nagement in order to achieve the obje-
ctives set by the entity and maintain the
performance at the adqueate level. Ac-
cording to the Committee of Sponsoring
Organizations (COSO, 2013) the system
of internal control consists of five com-
ponents which may be adopted by va-
rious types of companies, and they are:
control environment, risk assessment,
control activities, informing and com-
munication and monitoring of activities.
What is particularly important in order
to prevent frauds in business transacti-
ons is that companies provide such a
system of internal control which would
lead to increase of work efficiency and
responsibility in managing a company.

FRAUDULENT ACTIVITIES IN COMPANIES
AND THEIR DETECTION

When it comes to fraud, or fraudulent
activity, there are several various defini-
tions in literature. One of them is that “a
fraud, or a fraudulent activity in busine-
ss environment is an intentional decep-
tion, misappropriation of a company’s
assets or manipulation of its financial

data to the advantage of the perpetrator”
(Hall, 2011: 116). Another definition is
that fraud is “intentional act which re-
sults in material wrong presentation” or
“a false representation of a material fact
made by one party to another party with
the intent to deceive and induce the ot-
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her party to justifiably rely on the fact to
his or her detriment” (Hall, 2011: 117).

Auditors face frauds at two levels: the-
re are employee frauds and management
frauds. Since every form of fraud has va-
rious implications for auditors, it is nece-
ssary to differentiate between these two
types. It is particularly important to take
this into account when creating system
for identification, prevention and moni-
toring of frauds in an organization. “Fra-
dulent activities in their nature carry the
element of hiding and connection among
several employees, the managerial and
administrative structure should have
systematic knowledge on the existence of
specifically conceived control procedures
aimed against manipulations” (Petkovi¢
& Cvetkovié, 2018: 43).

“Red flags” or fraud indicators are not
unavoidably or universally connected to
frauds. Instead, their presence indica-
tes the degree of risk of fraud (Duffield
& Grabosky, 2001). Unlike this point
of view, Singleton and Singleton (2010)
emphasize that “red flags” are used as a
synonym for fraud fingerprints. When a
fraud is committed, there are traces of a
person who committed a crime and the
crime itself which were left at the crime
scene, or in the life of a person who com-
mitted a fraud, just like the fingerprints
which may be left on the crime scene.
“Red flags” include the elelements such
as accounting anomaly, an inexplicable
transaction or event, unusual transaction
elements, changes in behavior or chara-
cteristics of a person or just the characte-
ristics which are normally linked to the
known frauds, particularly certain indi-
vidual schemes or groups of schemes.

According to Singleton and Singleton
(2010: 99), “red flags” connected with
frauds in financial statements can be:

 Accounting anomalies;

« Rapid growth;

o Unusual profits;

» Weaknesses of internal control;

« Various unusual activities of mana-
gement.

Fraud characteristics include: (a) hiding
through the pact between the management,
the employees or a third party, (b) witheld,
wrongfully presented or forged documen-
tation, and (c) capability of the manage-
ment to bypass effective controls. Because
of fraud characteristics, a properly planned
and carried out audit cannot always identi-
fy materially wrong presentation.

According to the Association of Cer-
tified Fraud Examiners (ACFE), frauds
can be classified as: financial statement
frauds, corruption and asset misa-
ppropriation frauds. Financial statement
frauds can occur by decreasing property/
income or increasing property/income.
Decreasing of property/income in terms
of fraud can occur based on timing di-
fference, underestimating of income,
overestimating of obligations and costs
and incorrect evaluation of property. In-
creasing of property/income in terms of
fraud can occur based on timing diffe-
rence, fictitious (overestimated) income,
underestimated obligations and costs,
incorrect evaluation of property and in-
correct disclosure (Mitri¢, Stankovi¢ &
Lakicevi¢, 2012).

The ACFE research conducted by the
analysis of 2,690 cases of occupational
fraud in the period from January 2016 to
October 2017 in 125 countries worldwi-
de was published in 2018. This research,
among other things, showed which depar-
tments within companies pose the greatest
risk of fraud. In Figure 1, accounting de-
partment is at the first place as well as ope-
rations with 14%, while the smallest risk of
fraud exists in human resources (1%).
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Figure 1: Which department poses the greatest risk for fraud?

Source: Association of Certified Fraud Examiners (ACFE), Report to the nations, 2018 Global study
on occupational fraud and abuse, 2018.

Since the accounting department has
been assessed as the highest risk depar-
tment in terms of fraud in companies,

even, in the accounting department occur
during check and payment (which inclu-
des all e-payments), and this is followed

it was further examined what the most
common occupational fraud schemes in
high-risk departments are. Figure 2 shows
that the largest number of frauds, 30%

immediately by billing with 29%, while the
smallest possibility of fraud is with register
disbursements — about 2%.
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Figure 2: What are the most common occupational fraud schemes
in a high-risk department — accounting department in a company?

Source: Association of Certified Fraud Examiners (ACFE), Report to the nations, 2018 Global study
on occupational fraud and abuse, 2018.

NBP « Journal of Criminalistics and Law
Vol. 24, No. 2




Knezevi¢, S., Mitrovié, A., Cvetkovi¢, D. (2019). The role of auditing profession

in detecting frauds in financial statements

The same research analysed what the
most common forms of anti-fraud con-
trol are. The majority of examinees said
it was the external audit of financial sta-
tements.

Fraudulent financial reporting me-
ans wrongful reporting in that financial
statements contain materially and signi-
ficantly wrong statements and are not
in accord with generally accepted acco-
unting principles. According to Soltani
(2007:534), fraudulent financial repor-
ting can manifest as follows:

 Manipulations, counterfeiting or chan-
ges of accounting records or accom-
panying documentation based on which
the financial statements were prepared;
o False representation or intentional
omissions in financial reports;

» Missing data on certain transactions;

« Intentional wrong application of acco-
unting principles referring to the amo-
unt, classification, manner, presentation
or disclosure of financial data.

o According to Singleton & Singleton
(2010) financial statement frauds include:

 Timing difference (irregular sale tre-
atment);

« Fictitious income;

« Hidden obligations (incorrect obligati-
on entries);

o Incorrect disclosure;
o Incorrect asset evaluation.

Although the existence of the effi-
cient accounting and internal control
systems reduce the possibility of wrong
representation of financial statements
because of fraud and mistake, there is
always a risk that internal control system
would not recognize fraudulent finan-
cial reporting. In addition to this, every
system of accounting and internal con-
trol can be inefficient in activities related
to fraud detection if there is a permanent
agreement among the employees or if
the fraud was committed by the mana-
gement. The managers of certain levels
can “pressure” the control which should
prevent other employees to commit a
fraud, for instance by indications given
by their subordinates on manipulation
wtih accounting records, counterfeiting
of accounting documents or hiding in-
formation on economic transactions.

AUDITOR’S PROFESSION IN SERBIA

In Serbia there are several important
organizations which regulate auditor’s
profession:

1) State Audit Institution — SAI;

2) Chamber of Authorized Auditors;

3) Association of Internal Auditors of
Serbia;

4) Auditing companies (domestic and
foreign);

5) The Association of Accountant and
Auditors of Serbia.

Contrary to commercial audit, public
sector auditing performed by the State
Audit Institution in Serbia is aimed at
providing veracity of accounting reports
independent of which public sector or-
ganization they refer to (Law on State
Audit Institution, Official Gazette of RS,
No. 101/2005, 54/2007 and 36/2010). It
was founded in 2005 by the Law on Sta-
te Audit Institution. The State Audit In-
stitution of Serbia became a member of
the International Organisation of Supre-
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me Audit Institutions (ITOSAI) in 2008
(there are 192 members).

According to the Law on Auditing
(Article 45) “the Chamber of Authorised
Auditors is an independent professional
organization of Licensed Certified Au-
ditors employed in Audit Firms, Audit
Firms and Independent Auditors that
have a status of the legal person with
rights, duties and responsibilities set
forth in this law and the statute of the
Chamber”. It was founded by the Law on
Accounting and Auditing (Official Ga-
zette No. 46/2006). This institutions is in
charge, among other things, of licensing
of authorized auditors.

The Association of Internal Auditors
of Serbia is an organization whose goal
is to promote the profession of internal
auditing in Serbia, to strengthen its ca-
pacities from the aspect of professional
development of its members as well as
to strengthen their influence in the en-
vironment. It was founded in Belgrade
in 2008. This organization is the mem-
ber of the Institute of Internal Auditors
Global - IIA, as well as of the European
Confederation of Institutes of Internal
Auditing - ECIIA.

In the Republic of Serbia there are 64
audit companes which deal with audi-
ting (Chamber of Commerce of Serbia,
2018). It is often said that audit com-
panies in Serbia are divided into the so
called ‘big four’ and other audit firms
(according to their market share and fi-
nancial power). Further in the text the
audit firms which make the ‘big four’ are
presented.

PricewaterhouseCoopers - PwC Au-
dit Company is seated in Great Britain in
London. PwC is the second largest wor-
Id consulting-auditing company, right
behind Deloitte. PwC offers services in
various business domains: auditing, tax,

human resources, business transaction,
improving company business operations
and risk management. Pricewaterhou-
seCoopers Serbia was founded in 1996
with its seat in Belgrade. It was foun-
ded by PricewaterhouseCoopers Polska
(51% share) and PricewaterhouseCo-
opers Eastern Europe BV Holland (49%
share).

Deloitte d.o.o. Belgrade (Deloitte Ltd.
Belgrade) is a member of Deloitte Cen-
tral Europe Holdings Limited. Deloitte
Central Europe Holdings Limited is a
member of Deloitte Touche Tohmatsu
Limited which operates in Great Bri-
tain. This company is focused on the
following business activities: auditing,
tax, business and financing consulting.
Deloitte d.o.o. with the seat in Belgrade
was founded in 1991 by several foun-
ders: Deloitte Central Europe Holdings
Limited Cyprus (37% share) and anot-
her eight founders — natural persons. It
has over 100 employees in Serbia.

KPMG International is a global
network of companies offering services
of auditing, tax and financial consulting.
KPMG audit company was founded in
1987, and it offers services in 144 coun-
tries. The seat is in Switzerland (Zug).
KPMG Serbia d.o.o. (KPMG Serbia Ltd.)
was founded in 1996 by KPMG Cee Hol-
dings Limited Cyprus (99.2% share) and
four other founders — natural persons.

Ernst&Young (EY) was founded by
merger of two companies, Arthur Young
and Ernst&Whinney. EY refers to global
organization of companies that are the
members of Ernst&Young Global Limi-
ted, for which it is characteristics that
each of them is a separate legal person.
Today around the world they do busine-
ss in 140 countries, offering services to
the biggest world companies in various
sectors: banking-financial, manufactu-
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ring, and in a wider sense traffic, trade,
technology and energy. Ernst&Young
d.o.o. (Ernst&Young Ltd.) with the seat
in Belgrade was founded in 1996 by Ern-
st&Young CEA (South) Services Limited
Cyprus (100% share) and represents a
part of the EY network in Central, East
and Southeast Europe and Central Asia.

In the field of professional education
in accounting, in the Republic of Serbia
there is a particularly active organization
- the Association of Accountants and
Auditors of Serbia — which represents a
non-government, non-profit association
of professional accountants of Serbia. It
was founded in 1955, and since then it
has actively worked on the development
of accounting profession, education of its
members and harmonization of nation-
al professional regulations with the best
experiences of the developled countries.

When it comes to legal regulations
referring to auditing in Serbia, it is im-
portant to mention two laws: Law on
Accounting (Official Gazette of RS,
No. 62/2013 and 30/2018) and Law on
Auditing (Official Gazette of RS, No.
62/2013 and 30/2018).

It is prescribed by the Law on Ac-
counting (Article 28) that “an audit of
annual and consolidated annual finan-
cial statements shall be performed in
accordance with the regulations govern-
ing the audit, and further (Article 34)
that “legal persons which have a duty
to audit the financial statements in ac-
cordance with the law governing audit,
shall submit to the Agency the original
of the audit report, drawn up in accor-
dance with the law and international au-
dit standards, with the attached financial
statements that were audited”

Law on Audit (Article 1, Official Ga-
zette of RS, No. 62/2013 and 30/2018)
has regulated several segments impor-

tant for the profession: the conditions
and manner of conducting audit of fi-
nancial statements, mandatory nature
of audit, qualifications and licenses of
persons required to perform audit, issu-
ance and revoking the operating permits
from audit firms and independent au-
ditors, supervision over performance of
audit, and other important matters. Au-
dit is performed by Licensed Certified
Auditors, employees of the Audit Firm,
or by an Independent Auditor, provided
that they are the members of the Cham-
ber. According to the manner of audit, as
said in Article 23 of the Law, audit can be
statutory and voluntary. “Statutory audit
shall be performed in accordance with
this law, other laws that govern the man-
datory audit of the financial statements
in certain legal entities, ISA and the
Code of Professional Ethics of Auditors.
Voluntary audit of financial statements
shall be performed by mutatis mutandis
application of laws and regulations re-
ferred to in paragraph 1 of this Article”

In our country audit is mandatory
for large and medium-sized legal entities
whose business activities are performed
in order to gain profit, as well as micro
and small legal entities and entrepre-
neurs whose business income earned
in 2016 business year exceeds EUR 4.4
million, insurance companies, banks,
public companies, political parties and
other tax payers included in the Law on
Audit (Article 21).

Audit report is a report on the condu-
cted audit that is issued by an audit firm
or an independent auditor in accordance
with this law and International Standar-
ds on Auditing.

The Audit Report shall contain at le-
ast the following (Official Gazette of RS,
No. 62/2013 and 30/2018):
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« Introduction listing the financial state-
ments being audited, together with acco-
unting policies used for their making;

« Description of the purpose and scope
of the audit, stating the auditing standar-
ds in accordance with which the Audit
was performed;

« Opinion of a Licensed Certified Au-
ditor that clearly expresses whether the
financial statements give a true and fair
view of the financial position of the legal
entity in accordance with the relevant
legal framework, as well as whether the
annual financial statements are in accor-
dance with special regulations gover-
ning the operations of the legal person, if
that is provided in these regulations. The
Auditor’s opinion may be positive, reser-
ved, negative, or the Certified Auditor
may refrain from expressing an opinion
if he is not able to express it;

o Special warnings and problems on
which the Licensed Certified Auditor
wishes to draw attention, but without
expressing a reserved opinion;

« Opinion on the conformity of the busi-

ness report with the financial statements
for the same financial year.

With his report auditor increases the
credibility of information contained in
financial statements. Positive auditor’s
opinion is issued when auditors are
assured that they truly and correctly pre-
sent real condition of business and ope-
rations of a company and in accordance
with accounting standards (Hodzi¢ &
Gregovi¢, 2016). Reserved opinion refers
to the situation when auditor concludes
that it was not possible to collect suffi-
ciently adequate audit evidence so that
the opinion on financial statements of a
company cannot be made. Opinion with
reserve means that financial statements
present real and objective condition of a
company with the exception of concrete
facts mentioned in the auditor’s report. If
the auditor gives negative opinion, mea-
ning that the financial statements do not
present real and objective condition of
the company, this could be very harmful
for reputation and financial standing of
the company. The consequence of all this
can be that a bad image of the company
is created with investors, creditors and
other interested parties.

In his reports the auditor increases
the credibility of information contained
in financial statements.

CONCLUDING REMARKS

Many corporate scandals and frauds
initiated an important social question on
the responsibility of auditor’s profession
and the role of auditors. Namely, there is
a difference between what auditor does
and what the public expectations from
them are. Audit offers a reasonable gu-
arantee and not the absolute insurance
that financial statements do not have
materially significant mistakes.

It is pointed out in this paper that the
literature differentiates between an audi-
tor, a fraud auditor and a forensic acco-
untant. The audit which is performed by
a fraud auditor has important preventive
role in identifying potential frauds, but
its possibilities are limited since audi-
tors are not responsible for planning and
carrying out audit in order to detect mi-
stakes which are not of material signifi-
cance for presenting financial statements
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independent of whether the mistake was
caused unintentionally or it represents a
financial fraud or malversation. A foren-
sic accountant’s profession is also impor-
tant for timely prevention and detection
of fraudlent activities or irregularities
in companies, and the set of knowled-
ge and skills he must have is in any case
multidisciplinary with the elements of
expert and moral reliability.

The paper has presented only a part
of possible frauds, the financial state-
ment frauds and the role of fraud au-
ditor in their prevention and detection.

This does not mean that the number
and types of examples are final, since
from day to day with the increased use
of sophisticated methods and with the
development of information-communi-
cation technology there are new kinds of
malversations, frauds or irregularities,
and it should be pointed out once more
that the management is responsible for
the accuracy of financial statements and
the role of external auditor in their pre-
vention or detection. This is a crucial
issue for further development of both
accounting and auditing professions res-
pectively.
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3. Neither in Switzerland nor in Bel-
gium the municipal mayors are elect-
ed directly, but in Switzerland they are
elected by a local community committee,
and in Belgium they are appointed by the
government, or the King, from among
the selected councillors. At least this
is the practice, although the executive
branch can, according to the law, appoint
any person they want for the municipal
mayor, in other words even a person who
is not a municipal councillor.

A few years ago we had a similar sit-
uation, the difference being that the mu-
nicipal mayors were not appointed from
among the councillors but independent-
ly of them and usually from among the
people who were not the expression of
the municipal majority will. After what
we said about Belgium, the following
question is imposed: wouldn’t it be ap-
propriate, considering the present state
of our municipal authorities, to imple-
ment through our municipal legislation

the Belgian system of appointing the
municipal mayors? This would, in our
opinion, in no way encroach upon the
right of the people to elect their leaders
and administrators on their own, since
they will elect them according to this
system as well, not directly but indirect-
ly through municipal councillors. This
small change in the form of elections of
municipal mayors would be, however, of
unassessed benefit to proper functioning
of our entire national administration.

4. Both in Switzerland and in Belgium
there is rural police, which includes gen-
darmes and field rangers. In each mu-
nicipality there is at least one municipal
constable paid by the municipality and
appointed by the state authority. Gen-
darmerie is dispersed in the heartland
and they constantly patrol their respec-
tive areas. In addition to this, in larger
municipalities there are forest and road
guardians, who are also police authori-
ties to a certain extent.
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5. Both in Switzerland and Belgium
there are police - justices of the peace who
prosecute misdemeanours, investigate
crimes and felonies in the absence of
investigative judges and decide in small
civil disputes. In addition to the justices
of the peace there are also investigative
judges, as well as the state prosecution
office and the judiciary police, the duty
of all these bodies being to take care of
repression of crimes.

6. In both countries there are special
bodies to execute court decisions in civ-
il disputes, and the executive procedure
is much faster and simpler than in our
country, and

7. Field police force is much more
dominant than administration both in

1. Since our police, after coming into
force of laws on district and town courts,
will become what they actually should
be, and that is the institution for keeping
order and providing personal and prop-
erty security, their future reorganization
should mainly go in that direction.

In order to keep order in the first
place the good will is required, and in
the second stronger and more energet-
ic authorities. As for the personal and
property security, in our debate “Crime
in Serbia” we have proved by statistical
data that our crime is not professional
but local and special and therefore it is
not difficult to supress and cure.

In order to supress crime, in addition
to other measures, in this debate of ours,
we have suggested the following:

a) The special public security depar-
tment should be established within the
Ministry of

Internal  Affairs which  would
take care, free from any influence, of
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Switzerland and Belgium. Administra-
tion is made simpler in both police and
municipal authorities, and there are
printed forms for almost all administra-
tive acts.

These several notes will be sufficient,
we hope, to provide general picture of
police forces in Switzerland and Bel-
gium. Their police organizations are
very similar to the police organization in
France, but in the latter the supervision
of the state authorities over the munici-
pal authorities is much stronger, at least
with a view of police, and the police in
large towns are in the hands of the state.
This tendency of replacing municipal
police with the state police in towns is
growing both in the Parliament and in
the public opinion.

skokosk

everything related to public security in
the country and whose subordinates
would be permanent and regional gen-
darmerie forces and anthropometric de-
partments. Such a department has exist-
ed in France since 1871 under the name
of Public Safety Department.

If there are not enough reasons for a
new department to be established within
the Ministry, then the scope of work of
its Anthropometric Police Department
should be expanded. This would be ap-
propriate even more since it is already
the duty of the Anthropometric Depart-
ment to gather date on crime trends in
the country, as well as to keep records on
the convicts;

b) The best police officers, particular-
ly the senior officers, should be posted
in those counties and districts where the
situation is bad in respect of crime;

c) Necessary amendments to the
criminal code should be adopted as soon
as possible according to which the pro-
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fessional vagrants and gamblers would
be punished by court. Oddly enough,
there is not a single provision regard-
ing these matters in the new draft of the
criminal code, and

d) It should prevent alcohol abuse
by legislation, as well as limit the selling
and carrying of weapons.

Still keeping to these suggestions, we
are of the opinion that with a view of the
most successful fight against juvenile
crimes it should regulate by laws the is-
sue of morally abandoned children.

The category of these measures for
crime suppression includes also gendar-
merie with field police, about whom we
speak in particular.

2. Our gendarmerie should be organi-
zed on a different basis, and the gendar-
mes should be better rewarded and se-
cured by pensions. We do not share the
opinion with those who find that gendar-
merie should be purely civil institution -
since in this case we would have simple
coppers instead of disciplined soldiers -
but we also find that it should be more of
a civil than military institution, and that
the police superiors should have gendar-
mes who are delegated for the service at
unlimited disposal, naturally within the
limits of law. Even the promotion of gen-
darmes to non-commissioned officers
ranks should be left to police superiors,
and commissioning of gendarmerie offi-
cers to the Ministry of Internal Affairs,
since the future gendarmerie officers
must have much more professional, po-
lice qualifications than today’s gendar-
merie officers or better to say the officers
of permanent staff, who are temporarily
sent to serve in the gendarmerie. In any
case the gendarmerie should still be go-
verned by military discipline and military
judiciary.

3. For local security in municipalities
it is necessary to have rural police, which
exist in almost all countries. There are
two ways and manners to accomplish
this: either to organize them as a com-
pletely new police force, or to enlarge
the number of today’s gendarmes and
then detach from thus increased num-
ber a required number for the service in
municipalities (at least one in each mu-
nicipality). In our opinion, this second
manner would be much better, more
practical and safer. It would be precise-
ly laid down by the law how much the
municipalities would pay to the state for
thus detached gendarmes, who would
help the municipal authorities in local
policing and they would be supervised
by district or county commissioners.

At the remark that such organized
field police would be very expensive we
reply in advance that in other countries,
in addition to field rangers — appointed
by the state authorities in each munici-
pality — there is also gendarmerie, whi-
ch is deployed all around the country,
and who constantly patrol in the given
area. The number of low-positioned po-
lice bodies in these countries, who take
care of order and personal and property
security is generally rather large. For
instance, we mention the canton of Ge-
neva, with not more than 150,000 resi-
dents, (with Geneva) but they have: 200
gendarmes, 80 field rangers and up to 50
security agents. One small part of gen-
darmes is in Geneva, and the rest are de-
ployed around the canton. Field rangers
are deployed in municipalities, but they
are organized as a separate body and are
subordinate to the director of the cen-
tral police. Security agents are in Geneva
all the time, and they go to the canton
if and when required. We have already
said earlier that the police in the canton
of Geneva are organized well and cen-
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tralized. Thanks to this, both personal
and property security in it is excellent -
in the last 5 years there has been just one
murder for profit.

In Belgium there are also both gen-
darmes and field rangers, and in France
there is also mobile gendarmerie (briga-
des mobiles).

Four years ago there was a discussion
in the well-known Parisian association
“Sociéte Général des Prison” on police
reorganization both administrative and
judicial, and as the basis for the former
the following principle was set:

“Keeping order and public peace in the
entire territory is the duty of the state. Ac-
cording to this, it has the right, conside-
ring the importance and character of each
place, to perform directly, fully or partia-
lly, police tasks provided by paragraphs 2
and 3 of Article 97 of the Law dated April
5, 1884," or to delegate them to the mu-
nicipal mayors under the specifically set
reservations and conditions.”

In addition to this basic principle for
administrative police, the following de-
sires are also expressed:

a) For the number of gendarmerie
brigades to increase, and

b) For the Parliament to adopt as
soon as possible the legislative proposal
on creation of mobile gendarmerie,” and
that in the future the permanent gendar-
merie brigades do not leave their respe-
ctive places of residence.

The following text is formulated for
field rangers:

“Every village municipality must have
at least one field ranger, who will be appo-
inted by the municipal mayor following
the approval of the county commissioner

1 Law on Municipalities
2 Law on Mobile Gendarmerie was adopted
three years ago.
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and whose salary cannot be less than 500
dinars a year.

Only those persons can be appointed
the field rangers who served in the army
and are healthy, well built, literate and
younger than 65.

In addition to this it can be allowed for
two or more municipalities with a small
number of residents and small territory
jointly support one field ranger.

If a municipality is not able to support
a field ranger without a special surtax, it
will be given subsidy from the regional
budget on conditions determined by the
law. This task will be mandatory for the
county. If the county must resort to special
surtax to that effect, it will be given the
subsidy from the state budget, again on
conditions determined by the law.

As it can be seen from the above said,
in order to maintain security in inland
France there are: permanent gendarme-
rie deployed in brigades all over the co-
untry, mobile gendarmerie and field ran-
gers. Since we do not have gendarmerie
brigades in the heartland, and it would
be much for us to create both them and
field rangers, we have given advantage to
the field police consisting of gendarmes
to the one consisting of field rangers.

4. The provisions on police authori-
ties and bodies, on their duties and ju-
risdictions, are dispersed over various
laws (the Law on County and District
Governance, Law on Municipalities,
Law on Public Security, Organization
of the Belgrade City Administration,
Police Ordinance, etc.). Since the amen-
dments of all these laws will have to be
addressed anyway, we find that it would
be good and practical if all these provi-
sions will be gathered in one law - the
law on police authorities and bodies — and
then submitted to serious revision. This
revision is particularly necessary for the
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Organization of the Belgrade City Ad-
ministration, which dates from the time
when Belgrade did not have more than
15 to 20 thousand inhabitants.

It goes without saying of course that
it is indisputably necessary for the new
law to regulate the issue of police officers
on the principles of true qualifications,
integrity, continuity in service and raise
of today’s salaries.

In our opinion it would be best if the
candidates for police officers would be
submitted to professional qualification
examination (the exception could be
made only for graduate lawyers), as well
as the candidates for district commissi-
oners and council secretaries. (In these
cases not even the lawyers should be ex-
ceptions).

Also it would be very good and use-
ful for the service if all the tasks related
to appointments, transfers, promotions
and suspensions of police officers would
be conveyed to one committee, which
would consist of: the police chief and the
inspectors of the Ministry of Internal
Affairs, the administrator of Belgrade,
and the Belgrade county commissioner.
In this way Mr Minister would be relie-
ved of a boring and unthankful job, and
police officers — which is about time - of
dishonest party prosecutions.

5. Municipal authorities should be re-
organised from the foundations, in or-
der to create healthy and strong munici-
palities, which would always be capable
of offering their inhabitants the first and
necessary help in personal and property
protection.

a) We have already expressed our
opinion on the appointment of muni-
cipal mayors on the model of Belgium
legislation. Ultimately it could be laid
down by the law: that the municipal
committee elects from among their envi-

ronment and proposes two or three can-
didates for the municipal mayor, among
which the Government or the Minister of
Internal Affairs would verify one.

In his work “De lorganisation com-
munal et municipal’, the French writer
Henri Pascaud says regarding the Bel-
gium legislation:

— Organization of municipalities in
Belgium is very similar to that in France.
Modern Belgium is characterised with
broadminded legislation to this effect. If,
therefore, in this country, which offers
today so much proof of political wisdom
(this work was written in 1877), we find
the laws which give the right to executi-
ve power to appoint municipal mayors,
it means that this is where the real admi-
nistrative truth is, which conquered old
and powerful traditions.According to the
present law, in every municipality there
is one municipal body, which consists of:
the president, his assistants (the village
elders) and councilmen. The council-
men are elected directly among munici-
pal inhabitants, under prescribed condi-
tions, and their term of office is 6 years.
Half of them drop out every third year.
The tasks of the municipal committee
are numerous. It takes care of all muni-
cipal interests, as well as of other things
awarded to it by the higher authorities.

— The mayors and their assistants are
appointed by the King from among the
councilmen (but the mayor can be appo-
inted from outside the group of coun-
cilmen, according to the opinion of the
regional committee). The mayor is the
Government body, and as such, he takes
care of police laws and orders. There is
no autonomous municipality. Everyw-
here, absolutely everywhere, it is organi-
zed and administered pursuant to state
laws regulations, which are more or less,
depending on the country, liberal. The
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spirit of municipal legislation is influen-
ced by tradition, level of domestic cultu-
re and most of all politics. The political
influence is particularly high in the co-
untries where there is tendency to make
municipal presidents the election agents.

Both the government and the opposition
would like to get hold of them, and in
this way they are diverted from their mi-
ssion. They uld be agents of the state and
municipality, but never the instruments
of the parties

(To be continued)
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